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Proposed Counsel to the Debtors
and Debtors in Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re:
CICI’S HOLDINGS, INC., et al., 1
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 21-30146 (SGJ)
(Joint Administration Requested)

DEBTORS’ EMERGENCY MOTION FOR ENTRY OF INTERIM AND FINAL
ORDERS (I) AUTHORIZING THE DEBTORS TO (A) OBTAIN POSTPETITION
FINANCING AND (B) UTILIZE CASH COLLATERAL, (II) GRANTING LIENS
AND SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS, (III) GRANTING
ADEQUATE PROTECTION, (IV) MODIFYING THE AUTOMATIC STAY,
(V) SCHEDULING A FINAL HEARING, AND (VI) GRANTING RELATED RELIEF

1

The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are
as follows: CiCi’s Holdings, Inc. (5177); Awesome Acquisition Company (0481); CiCi Acquisition Company,
LLC (N/A); CiCi Enterprises, LP (5070); CiCi GP, LLC (2948); CiCi Services, LLC (3586); JMC GP, LLC
(8268); JMC Restaurant Distribution, LP (5075); and Pizza Parent, LLC (9534). The Debtors’ principal offices
are located at 1080 W. Bethel Road, Coppell, Texas 75019, United States.
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The above-captioned debtors and debtors in possession (collectively, the “Debtors”), 2
respectfully state the following in support of this motion (this “Motion”): 3
Introduction
1.

By this Motion, the Debtors request authority to: (i) enter into a senior secured loan

facility in an aggregate principal amount of up to $9,000,000 (the “DIP Facility”) with the DIP
Lender (defined below), comprised of $3,000,000 of New Money DIP Loans (defined below) and
$6,000,000 of DIP Roll-Up Loans (defined below); (ii) to use cash collateral of the DIP Lender
and to continue to use the cash collateral of the Debtors’ prepetition lender under the terms of the
Interim Order (defined below); and (iii) grant adequate protection to the DIP Lender and
Prepetition Lender (defined below).
2.

As described in the First Day Declaration, the Debtors have entered into a

Restructuring Support and Forbearance Agreement (the “RSA”) with their prepetition secured
lender D & G Investors, L.L.C. (“D & G” or “Prepetition Lender”). To finance these chapter 11
cases, D & G will provide the Debtors with a DIP Facility sufficient and necessary to implement
the transactions contemplated by the RSA and the Plan, which transactions will position the
Debtors for long-term success, save jobs, and ensure that franchisees and the Debtors’ key
landlords and vendors continue to have a viable go-forward business partner.

2

A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion
are set forth in the Declaration of Richard Peabody, Chief Financial Officer of CiCi’s Holdings, Inc. in Support
of First Day Motions (the “Peabody Declaration”), filed contemporaneously herewith. The Motion is further
supported by the Declaration of Teri Stratton in Support of Debtors’ Emergency Motion for Entry of Interim and
Final Orders (I) Authorizing the Debtors to (A) Obtain Postpetition Financing and (B) Utilize Cash Collateral,
(II) Granting Liens and Superpriority Administrative Expense Claims, (III) Granting Adequate Protection, (IV)
Modifying the Automatic Stay, (V) Scheduling a Final Hearing, and (VI) Granting Related Relief (the “Stratton
Declaration” and, collectively with the Peabody Declaration, the “First Day Declarations”).

3

Capitalized terms used but not yet defined herein have the meanings ascribed to such terms later in this Motion
or in the First Day Declarations, as applicable.

2
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The DIP Facility will provide the Debtors with sufficient liquidity to fund their

business operations and administrative expenses during the contemplated duration of these chapter
11 cases. If approved, the Debtors will use the proceeds of the DIP Facility to, among other things,
honor employee wages and benefits, procure goods and services, fund general and corporate
operating needs and the administration of these chapter 11 cases, all in accordance with a budget
agreed to by the Debtors and the DIP Lender (the “Approved Budget”) attached as Exhibit 2 to the
form of proposed interim order attached hereto as Exhibit A (the “Interim Order”).
4.

As set forth in the First Day Declarations, the Debtors and their estates would suffer

immediate and irreparable harm if they were denied the financing needed to sustain on-going
business operations during the critical first weeks of these cases. The DIP Facility ensures that the
Debtors (a) have sufficient funding to consummate the chapter 11 plan contemplated by the RSA,
and (b) will continue to operate uninterrupted in these chapter 11 cases. Further, as set forth in the
Stratton Declaration, the terms of the DIP Facility are reasonable under the circumstances, and
were the product of good faith, arm’s length negotiations.
5.

Thus, for the reasons set forth herein and, in the First Day Declarations, the Debtors

believe that approval of the DIP Facility will maximize the value of the Debtors’ estates for the
benefit of all stakeholders and is an exercise of sound business judgment. Accordingly, the
Debtors respectfully request that the Court approve the relief requested herein, and enter an interim
order substantially in the form of the Interim Order attached hereto and a final order (the “Final
Order,” and together with the Interim Order, the “DIP Orders”).
Jurisdiction and Venue
6.

The United States Bankruptcy Court for the Northern District of Texas

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. This matter is a core
proceeding within the meaning of 28 U.S.C. § 157(b). The Debtors confirm their consent, pursuant
3
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to Rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry
of a final order by the Court.
7.

Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

8.

The bases for the relief requested herein are sections 105, 361, 362, 363, 364, 503,

and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”),
Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, and Rule 9013-1 of the Local Bankruptcy
Rules of the United States Bankruptcy Court for the Northern District of Texas
(the “Local Rules”).
Relief Requested
9.

By this motion, the Debtors seek entry of the Interim Order, and subsequently, the

Final Order:

4

a.

Authorizing the Debtors to use cash collateral of D & G, as prepetition
lender under the Prepetition Credit Agreement (as defined below), in
accordance with the terms and conditions set forth in the Interim Order
solely in accordance with the Approved Budget and authority for the
Debtors to grant adequate protection to the Prepetition Lender with respect
to any postpetition diminution in value of its interests in the Prepetition
Collateral (as defined below) arising from, among other things, the Debtors’
sale, use, or lease of the Prepetition Collateral (including the cash collateral)
and the priming of the Prepetition Liens (as defined below) by the DIP Liens
(as defined below);

b.

Subject and subordinate to the Carve Out (as defined below), granting
superpriority claims and automatically perfected liens, security interests,
and other adequate protection to the Prepetition Lender with respect to its
interests in the Prepetition Collateral;

c.

Authorizing CiCi’s Holdings, Inc. (“Holdings”), as borrower to obtain, and
the DIP Guarantors 4 (together with Holdings, the “DIP Loan Parties”) to
guaranty, senior secured postpetition financing (the “DIP Facility”)
consisting of a superpriority debtor-in-possession credit facility pursuant to
the terms and conditions of that certain debtor-in-possession financing term

The “DIP Guarantors” shall mean, collectively, Awesome Acquisition Company; CiCi Acquisition
Company, LLC; CiCi Enterprises, LP; CiCi GP, LLC; CiCi Services, LLC; JMC GP, LLC; JMC Restaurant
Distribution, LP; and Pizza Parent, LLC.

4
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sheet among Holdings, the DIP Guarantors, and D & G (in its capacity as
postpetition lender, the “DIP Lender”), such term sheet attached to the
Interim Order as Exhibit 1 (as may be amended, restated, supplemented,
waived or otherwise modified from time to time in accordance with the
terms hereof and thereof, the “DIP Term Sheet”) and which shall consist of
a superpriority priming line of credit and term loan facility with an
aggregate principal amount of up to $9,000,000 from the DIP Lender as
follows:
i.

DIP Loans. (X) A new-money line of credit (the “New Money DIP
Loans”) in an aggregate principal amount of up to $3 million and
(Y) a roll-up term loan which shall refinance an equivalent amount
of the Prepetition Obligations (as defined below) held by the DIP
Lender (in its capacity as Prepetition Lender) in the aggregate
principal amount of up to $6 million (the “DIP Roll-Up Loan”);

ii.

Interim Facility. From the date of the Interim Order until the date a
Final Order is entered (the “Interim Period”), the maximum amount
of the New Money DIP Loans to be drawn shall be limited to
$250,000 and the maximum amount of DIP Roll-Up Loan shall be
limited to $500,000 (the “Interim DIP Roll-Up Loans”), subject to
compliance with the terms, conditions, and covenants described in
the DIP Term Sheet, the Interim Order, and the Approved Budget
(defined below) in each case;

d.

Authorizing the DIP Loan Parties to execute and enter into the DIP Term
Sheet and any other agreements, instruments, pledge agreements,
guarantees, security agreements, intellectual property security agreements,
control agreements, notes and other documents reasonable required by the
DIP Lender (collectively, and together with the Orders, the “DIP Loan
Documents” and all obligations and indebtedness of any of the Debtors to
the DIP Lender under the DIP Loan Documents (including, without
limitation the DIP Loans), collectively, the “DIP Obligations”) and to
perform their respective obligations thereunder and all such other and
further acts as may be necessary, appropriate, or desirable in connection
with the DIP Loan Documents, including, but not limited to, granting or
perfecting liens or security interests by any of the Debtors in favor of and
for the benefit of the DIP Lender on account of the DIP Facility;

e.

Authorizing and direction for the DIP Loan Parties to use the proceeds of
the DIP Facility as expressly provided in the DIP Loan Documents and
solely in accordance with the Approved Budget;

f.

Authorizing the DIP Loan Parties to pay the principal, interest, fees,
expenses and other amounts payable under the DIP Loan Documents as
such become earned, due and payable, including, but not limited to, the fees
and costs of the DIP Lender’s and the Prepetition Agent’s respective
5
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professionals, advisors, and consultants (collectively, the “DIP Lender
Reimbursements”);
g.

Approving of certain stipulations by the Debtors with respect to the
Prepetition Loan Documents and the liens, claims, and security interests
arising therefrom;

h.

Granting to the DIP Lender of allowed superpriority claims, subject to the
Carve Out (as defined below), pursuant to section 364(c)(1) of the
Bankruptcy Code payable from and having recourse to all assets of the DIP
Loan Parties;

i.

Granting to the DIP Lender of liens pursuant to section 364(c)(2) and
364(c)(3) of the Bankruptcy Code and priming liens pursuant to section
364(d) of the Bankruptcy Code on all prepetition and postpetition property
of the DIP Loan Parties’ estates and all proceeds thereof, including, subject
only to and effective upon entry of the Final Order, any Avoidance Proceeds
(as defined below), in each case subject to the Carve Out and with the
relative priorities set forth in this Interim Order;

j.

Subject to entry of the Final Order approving such relief, waiving (a) the
Debtors’ right to surcharge the Prepetition Collateral and the DIP Collateral
(as defined below) (together, the “Collateral”) pursuant to section 506(c) of
the Bankruptcy Code, and (b) any right of the Debtors under the “equities
of the case” exception under section 552(b) of the Bankruptcy Code;

k.

Authorizing the DIP Lender to terminate (a) all commitments to extend
credit under the DIP Facility, and (b) to terminate the DIP Loan Parties’
sale, use, or lease of Cash Collateral, Prepetition Collateral, or the proceeds
of the DIP Facility, each upon the occurrence and continuance of an Event
of Default (as defined below);

l.

Modifying the automatic stay of Bankruptcy Code section 362 (the
“Automatic Stay”) to the extent necessary to implement and effectuate the
terms and provisions of the DIP Loan Documents, including this Interim
Order;

m.

Approving a waiver of any applicable stay (including under Bankruptcy
Rule 6004) with respect to the effectiveness of the Interim Order; and,

n.

Scheduling an interim hearing (the “Interim Hearing”) on the Motion to be
held before this Court to consider entry of this Interim Order;

o.

Scheduling a final hearing (the “Final Hearing”) to be held within 25 days
of the entry of the Interim Order to consider final approval of the DIP
Facility and use of Cash Collateral pursuant to a proposed final order; and

p.

Granting such other and further relief as is just and proper.
6
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Concise Statement Pursuant to Bankruptcy Rule 4001(b)
I.

Concise Statement regarding the DIP Facility.
10.

The below chart contains a summary of the material terms of the proposed DIP

Loan, together with references to the applicable sections of the relevant source documents, as
required by Bankruptcy Rules 4001(b)(1)(B) and 4001(c)(1)(B). 5
Bankruptcy Code

Summary of Material Terms

Borrower
Bankruptcy Rule
4001(c)(1)(B)

CiCi’s Holdings, Inc.

Guarantors
Bankruptcy Rule
4001(c)(1)(B)

Awesome Acquisition Company; CiCi Acquisition Company, LLC; CiCi Enterprises,
LP; CiCi GP, LLC; CiCi Services, LLC; JMC GP, LLC; JMC Restaurant Distribution,
LP; and Pizza Parent, LLC.

See DIP Term Sheet at 3.

See DIP Term Sheet at 3.
DIP Lender
Bankruptcy Rule
4001(c)(1)(B)

D & G Investors, L.L.C.

Term
Bankruptcy Rule
4001(b)(l)(B)(iii),
4001(c)(1)(B)

The DIP Facility shall mature and be due and payable upon the earliest to occur of (i)
seventy-five (75) days after the Petition Date, (ii) the closing date of any Section 363 sale
for all or substantially all of the Borrower’s assets and the authorization by the Bankruptcy
Court to pay the sale proceeds to the DIP Lender, (iii) the substantial consummation (as
defined in Section 1101 of the Bankruptcy Code) of a plan of reorganization or liquidation
filed in the Chapter 11 Cases that is confirmed pursuant to an order entered by the
Bankruptcy Court, and (iv) the date of acceleration of the DIP Loans (the “Maturity
Date”).

See DIP Term Sheet at 3.

See DIP Term Sheet at 5.
Commitment
Bankruptcy Rule
4001(c)(1)(B)

A senior secured super-priority priming debtor in possession credit facility (the “DIP
Facility”) in an aggregate principal amount not to exceed $9 million (the “Total DIP
Commitment”), which shall be comprised of three million dollars ($3,000,000) of new
money (the “DIP New Money Term Financing”) and a deemed term loan “roll up” of
six million dollars ($6 million, and together with the DIP New Money Term Financing,
the “DIP Loans”) of Prepetition Obligations under the Prepetition Credit Agreement (the
“DIP Term Financing”).
Borrowings under the DIP Facility shall be in an amount not to exceed (x) on the Closing
Date, the lesser of (i) $250,000 and (ii) the aggregate principal amount permitted under
the Interim Order; and (y) thereafter, draws in an aggregate principal amount equal to that
requested by the Debtors and approved by the DIP Lender subject to the borrowing
conditions set forth herein and in the DIP Orders, and expenditures set forth in the

5

Capitalized terms used in the following summary chart but not otherwise defined have the meanings ascribed to
them in the DIP Term Sheet or the Interim Order, as applicable.

7
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Summary of Material Terms
Approved Budget. The aggregate principal amount of all DIP Loans shall not exceed the
Total DIP Commitment. Once repaid or prepaid, the DIP Loans incurred under the DIP
Facility may not be re-borrowed without the written consent of the DIP Lender in its sole
and absolute discretion.
For purposes of borrowing pursuant to the Interim Order, only amounts borrowed on an
interim basis shall be subject to the roll up. For example, if $250,000 is borrowed
pursuant to the Interim Order, then the roll up shall only be $500,000. The remainder of
the DIP Term Financing will be rolled up upon entry of the Final Order.
See DIP Term Sheet at 3-4.

Conditions of
Borrowing
Bankruptcy Rule
4001(c)(1)(B)

Usual and customary conditions precedent for transactions of this type and others that are
satisfactory to the DIP Lender, and in any event including, without limitation, the
following:
1.

All DIP Loan Documents shall be in form and substance satisfactory to the DIP
Lender and all such documentation required to be executed shall have been
executed and delivered to the DIP Lender;

2.

The Bankruptcy Court shall have entered the Interim DIP Order in form
satisfactory to the DIP Lender; and,

3.

The DIP Lender Reimbursements shall have been paid in full in cash or paid from
the proceeds of the DIP Loans.

See DIP Term Sheet at 8-9.
Interest Rates
Bankruptcy Rule
4001(c)(1)(B)

Interest on the DIP Loans shall accrue at a rate per annum equal to fifteen percent (15%)
per annum (the “Interest Rate”), payable in kind. All interest shall be computed on the
basis of a 360-day year, provided however, that interest shall only be due and payable as
Adequate Protection consistent with the “Adequate Protection” section below.
After the occurrence and during the continuation of an Event of Default under the DIP
Orders (as defined below), interest on the DIP Loans shall accrue at the Default Interest
Rate, which shall be the Interest Rate plus 5.00% per annum.
See DIP Term Sheet at 4.

Use of DIP Financing
Facility and Cash
Collateral
Bankruptcy Rule
4001(b)(l)(B)(ii)

The proceeds of the DIP Facility shall solely be used, in each case, subject to the
Approved Budget, to (i) provide working capital and for general corporate purposes of
the Debtors during the Chapter 11 Cases; (ii) pay interest, fees, costs and expenses related
to the DIP Facility; (iii) pay the fees, costs and expenses of the estate professionals
retained in the Chapter 11 Cases as set forth in the Approved Budget and approved by the
Bankruptcy Court; (iv) pay fees, costs and expenses of the DIP Lender and the Prepetition
Lender, including the fees and expenses of the their professionals, advisors, and
consultants, and those of the Prepetition Administrative Agent; (v) to refinance certain
amounts under the Prepetition Credit Agreement; (vi) make all permitted payments of
costs of administration of the Chapter 11 Cases; and (vii) pay such prepetition expenses
as are consented to by the DIP Lender and approved by the Bankruptcy Court.
No proceeds of the DIP Facility shall be used, directly or indirectly, to challenge, object
to, contest or raise any defense to, the validity, security, perfection, priority, extent or

8
4822-4063-1256

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Bankruptcy Code

Entered 01/25/21 23:48:39

Page 9 of 190

Summary of Material Terms
enforceability of any amount due under or the liens or claims granted under or in
connection with the Prepetition Loan Documents, other than amounts not to exceed
$25,000 in the aggregate incurred by any Official Committee of Unsecured Creditors in
the Chapter 11 Cases in connection with an assessment of the extent and validity of the
liens and claims of the Prepetition Lender. See DIP Term Sheet at 5.

Adequate Protection
Bankruptcy Rules
4001(b)(l)(B)(iv),
4001(c)(1)(B)(ii)

The Prepetition Lender is entitled, pursuant to Bankruptcy Code sections 361, 362,
363(c)(2), 363(e), 364(d)(1), 364(e), and 507, to adequate protection of its interests in the
Prepetition Collateral, including the Cash Collateral, in an amount equal to the aggregate
diminution in value of its interests in the Prepetition Collateral, including any such
diminution resulting from the sale, lease, encumbrance, or use by the Debtors (or other
decline in value) of the Cash Collateral and any other Prepetition Collateral, the priming
of the Prepetition Liens on the Prepetition Collateral by the DIP Liens, and the imposition
of the automatic stay pursuant to Bankruptcy Code section 362 (such diminution in value,
the “Adequate Protection Obligations”). As adequate protection for such diminution in
value, and solely to the extent of the Adequate Protection Obligations, the Prepetition
Lender is hereby granted the following:
a.
Adequate Protection Liens. As security for the payment of the Adequate
Protection Obligations, the Prepetition Lender is hereby granted (effective and
automatically perfected as of the date of the Interim Order and without the necessity of
the execution by the Debtors of security agreements, pledge agreements, mortgages,
financing statements, or other agreements) a valid, perfected security interest in and liens
(the “Adequate Protection Liens”) on all of the Prepetition Collateral, which will be
subject and subordinate only to (i) the DIP Liens and (ii) the Carve Out.
b.
Adequate Protection Superpriority Claims. The Adequate Protection Obligations
shall be superpriority claims as provided in Bankruptcy Code section 507(b) (the
“Adequate Protection Superpriority Claims”) that will have a priority in payment over
any and all administrative expenses of the kinds specified or ordered pursuant to any
provision of the Bankruptcy Code, including Bankruptcy Code sections 105, 326, 328,
330, 331, 503(a), 503(b), 506(c) (subject to entry of the Final Order), 507(a), 507(b),
546(c), 546(d), 726, 1113, and 1114, subject and subordinate only to (i) the Carve Out
and (ii) the DIP Superpriority Claims. The Adequate Protection Superpriority Claims
shall not have any recourse to the Debtors’ causes of action pursuant to chapter 5 of the
Bankruptcy Code and the proceeds thereof.
c.
Fees and Expenses. As additional adequate protection to the Prepetition Lender,
the Debtors shall pay all reasonable and documented out-of-pocket fees and expenses
payable to the Prepetition Lender pursuant to the Prepetition Loan Documents, including,
for the avoidance of doubt, the Prepetition Administrative Agent’s costs and expenses,
whether incurred prepetition or postpetition. Payment of all fees and expenses under this
paragraph shall not be subject to allowance by the Court but shall be subject to the
following process. At the same time such remittance advices are delivered to the Debtors,
the professionals for the DIP Lender shall deliver a copy of their respective remittance
advices to counsel for the Committee and the U.S. Trustee. The remittance advices for
such fees and expenses shall not be required to comply with any U.S. Trustee guidelines
related to the payment of fees and expenses of retained estate professionals, may be in
summary form only, and shall not be subject to application or allowance by the Court.
Any good faith objections raised by the Debtors with respect to such remittance advices
within five (5) calendar days of receipt thereof will be resolved by the Court (absent prior
consensual resolution thereof). Pending such resolution, the undisputed portion of any
such remittance advices shall be promptly paid by the Debtors. Except as otherwise

9
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Summary of Material Terms
ordered by the Court in the event an objection is timely filed, such fees and expenses shall
not be subject to any setoff, defense, claim, counterclaim, or diminution of any type, kind,
or nature whatsoever.
d.
Adequate Protection Payments. For the first sixty (60) days of the Chapter 11
Cases, the Approved Budget will not provide any adequate protection payments to the
Prepetition Lender on account of Prepetition Debt owed thereto; provided, however, if
the Plan is not confirmed on or before the 60th day after commencement of the Chapter
11 Cases, commencing on the 61st day (but not applying retroactively to the first 60 days
of the Chapter 11 Cases), the Debtors are authorized and directed to pay the Prepetition
Lender adequate protection payments equal to the monthly amount of default interest
provided under the Prepetition Credit Agreement. The Debtors reserve their rights to
argue that, to the extent that any cash payment of interest, fees, and/or expenses as
adequate protection to the Prepetition Lender is not allowed under Bankruptcy Code
section 506(b) and not allowed on any other basis (including, without limitation, as
adequate protection on account of the Debtors’ use of Prepetition Collateral), such
payments should be recharacterized and applied to reduce permanently the principal owed
under the applicable Prepetition Loan Documents; provided, however, that the Prepetition
Lender reserves its right to assert defenses to any such arguments and to otherwise oppose
any such recharacterization or application.
See Interim Order ¶ 7.

Repayment Features
Local Rule 40012(a)(i)(E)

Optional: The DIP Loans may at any time prior to the Maturity Date be repaid in whole
or in part. See Term Sheet at 5.
Mandatory: The DIP Loan Documents will contain customary mandatory prepayment
events for financings of this type (“Mandatory Prepayments”), including, without
limitation, (i) prepayments of 100% of the net cash proceeds from any sale of assets
outside the ordinary course of business in excess of $100,000, and (ii) prepayments of the
entire principal amount of DIP Loans outstanding upon the occurrence of an Event of
Default, subject to the terms and conditions of the DIP Orders. See Term Sheet at 5.
Roll-Up: Effective upon entry of this Interim Order, the Interim DIP Roll-Up Loans will
be deemed to refinance and repay the Prepetition Obligations in the amount of the Interim
DIP Roll-Up Loans, and such Interim DIP Roll-Up Loans shall become DIP Obligations.
Subject to and effective upon entry of the Final Order, the DIP Roll-Up Loan will be
deemed to refinance and repay the Prepetition Obligations in the amount of $6,000,000,
and such DIP Roll-Up Loan shall become DIP Obligations. See Interim Order ¶ 2.

Budget
Bankruptcy Rule 4001
(c)(1)(B)

Variance Covenant
Bankruptcy Rule
4001(c)(l)(B)

Approved Budget. The Approved Budget is attached as Exhibit 2 to the Interim Order.
Permitted Variance. With respect to operating disbursements only, the Debtors shall not
permit any Line-Item Variance that is unfavorable to the DIP Lender, in the sole discretion
of the DIP Lender, to exceed ten percent (10%) (such permitted variance with respect to
operating disbursements only, the “Permitted Variance” and, such limitation on operating
disbursements only, the “Budget Covenant”). Notwithstanding the foregoing, without the
prior written consent of the DIP Lender, no other variance of the amounts set forth in the
Approved Budget is pre-authorized and no executive bonuses or employee wages shall be
paid that are not otherwise authorized by any order entered in connection with the Debtors’
Emergency Motion for Entry of an Order (I) Authorizing the Debtors to (A) Pay
Prepetition Wages, Salaries, Other Compensation, and Reimburseable Expenses, and (B)
Continue Employee Benefits Programs, and (II) Granting Related Relief. For the
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Summary of Material Terms
avoidance of doubt, DIP Lender Reimbursements and Allowed Professional Fees (as
defined below) shall not be considered operating disbursements. See Interim Order ¶ 4.b.

Events of Default
Bankruptcy Rule
4001(c)(l)(B)

Events of Default. Usual and customary for financings of this type, including failure to
obtain entry of the Interim Order, as well as failure to achieve the Milestones and abide
by the terms of the RSA. See Interim Order ¶ 26.

Indemnification
Bankruptcy Rule
4001(c)(1)(B)(ix)

Indemnification. The DIP Lender shall have no liability to any third party and shall not
be deemed to be in control of the operations of Debtors, or to be acting as a “responsible
person” or managing agent with respect to the operation or management of the Debtors.
The Debtors shall indemnify and hold harmless the DIP Lender and their respective
affiliates and officers, directors, employees, agents, and advisors to the extent set forth in
the DIP Term Sheet.
See Interim Order ¶ 35.

Carve Out
Bankruptcy Rule
4001(c)(1)(B)

The Interim Order provides a “Carve Out” of certain statutory fees, allowed professional
fees of the Debtors, and say official committee of unsecured creditors appointed under
section 1102 of the Bankruptcy Code appointed in the chapter 11 cases pursuant to section
1103 of the Bankruptcy Code, including a Post-Carve Out Trigger Notice Cap, all as
detailed in the Interim Order.
See Interim Order ¶ 4

Fees
Bankruptcy Rule
4001(c)(1)(B)

DIP Lender Reimbursement. Subject to the provisions set forth in the Interim Order, the
Debtors are authorized to pay, when due and payable and without regard to whether such
fees and expenses were incurred prepetition or postpetition, the DIP Lender
Reimbursements, including, without limitation, fees and expenses incurred in connection
with any legal proceeding relating to or arising out of the DIP Facility or the other
transactions contemplated by the DIP Loan Documents, including the Chapter 11 Cases.
Payment of the DIP Lender Reimbursements shall not be subject to allowance by the
Court but shall be subject to the following process. At the same time such remittance
advices are delivered to the Debtors, the professionals for the DIP Lender shall deliver a
copy of their respective remittance advices to counsel for the Committee and the U.S.
Trustee. The remittance advices for such fees and expenses shall not be required to
comply with any U.S. Trustee guidelines related to the payment of fees and expenses of
retained estate professionals, may be in summary form only, and shall not be subject to
application or allowance by the Court. Any objections raised by the Debtors with respect
to such remittance advices within five (5) calendar days of receipt thereof will be resolved
by the Court (absent prior consensual resolution thereof). Pending such resolution, the
undisputed portion of any such remittance advices shall be promptly paid by the Debtors.
Except as otherwise ordered by the Court in the event an objection is timely filed, such
fees and expenses shall not be subject to any setoff, defense, claim, counterclaim, or
diminution of any type, kind, or nature whatsoever.
See Interim Order ¶ 33.

506(c) Waiver
Bankruptcy Rule
4001(c)(l)(B)(x)

Limitation on Charging Expenses Against Collateral.
a.
Subject to entry of the Final Order, and provided that the DIP Lender and the
Prepetition Lender have fully funded or authorized sufficient use of Cash Collateral to
fully fund the Carve Out, no costs or expenses of administration which have been or may
be incurred in the Chapter 11 Cases at any time shall be charged against or recovered
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Summary of Material Terms
from the DIP Lender or any of their respective claims or the DIP Collateral, as the case
may be, pursuant to Bankruptcy Code section 506(c), or any similar principle of law,
without the prior written consent of the DIP Lender and no such consent shall be implied
from any other action, inaction, or acquiescence by the DIP Lender.
b.
Subject to entry of the Final Order, and provided that the DIP Lender and
Prepetition Lender have fully funded or authorized sufficient use of Cash Collateral to
fully fund the Carve Out, no costs or expenses of administration which have been or may
be incurred in the Chapter 11 Cases at any time shall be charged against or recovered
from the Prepetition Lender or any of their respective claims or the Prepetition Collateral,
as the case may be, pursuant to Bankruptcy Code section 506(c), or any similar principle
of law, without the prior written consent of the Prepetition Lender and no such consent
shall be implied from any other action, inaction, or acquiescence by the Prepetition
Lender.
Subject to entry of the Final Order, the DIP Lender, with respect to the DIP Collateral,
and the Prepetition Lender, with respect to the Prepetition Collateral, as applicable , shall
be entitled to all of the rights and benefits of Bankruptcy Code section 552(b) and the
“equities of the case” exception under Bankruptcy Code section 552(b) shall not apply to
the DIP Lender or Prepetition Lender with respect to proceeds, products, or offspring of
any of the Prepetition Collateral or the DIP Collateral, as applicable, or the extension of
the Adequate Protection Liens to the proceeds, products, or offspring of the Prepetition
Collateral.
Interim Order ¶¶ 9-10

Liens on Avoidance
Actions

Subject to entry of Final Order. See Interim Order ¶ 6

Stipulations to
Prepetition Liens and
Claims
Bankruptcy Rule
4001(c)(1)(B)(iii)

Subject to Challenge Period.

Milestones
Bankruptcy Rule
4001(c)(1)(B)

•

On the Petition Date, the Debtors shall have filed a motion seeking approval of the
DIP Orders, in form and substance acceptable to the DIP Lender in all respects;

•

On the Petition Date, the Debtors shall have filed the Plan and Disclosure Statement
(as defined in the RSA) and a motion seeking, among other things: (i) conditional
approval of the Disclosure Statement and (ii) a joint hearing for the Court to consider
final approval of the Disclosure Statement and confirmation of the Plan;

•

Not later than the date that is five (5) days following the Petition Date, the Bankruptcy
Court shall have entered the Interim DIP Order, which shall be in full force and effect
and shall not have been (A) vacated, reversed, or stayed, or (B) amended or modified
except as otherwise agreed to in writing by the DIP Lender;

•

Not later than the date that is thirty-five (35) days following the Petition Date, the
Bankruptcy Court shall have entered the Final DIP Order and such Final DIP Order
shall be in full force and effect and shall not have been (A) vacated, reversed, or
stayed, or (B) amended or modified except as otherwise agreed to in writing by the
DIP Lender;

See Interim Order ¶¶ C, 24.
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Summary of Material Terms
•

Not later than forty-five (45) days after the Petition Date, the Debtors shall have
obtained entry by the Bankruptcy Court of the order confirming the Plan (the
“Confirmation Order”), in form and substance acceptable to the DIP Lender.

•

Not later than sixty (60) days after the Petition Date, the effective date of the Plan
shall have occurred.

See Interim Order ¶ 26.c
Challenge Period

See Interim Order ¶ 24.

Bankruptcy Rule
4001(c)(l)(B)
Waiver/Modification
of the Automatic Stay
Bankruptcy Rule
4001(c)(1)(B)(iv)

Rights and Remedies Upon Event of Default. Immediately upon the occurrence and
during the continuation of an Event of Default, notwithstanding the provisions of
Bankruptcy Code section 362, without any application, motion, or notice to, hearing
before, or order from the Court, but subject to the terms of this Interim Order and the
Carve Out, (a) the DIP Lender may declare (such declaration, a “Termination
Declaration”) (i) all DIP Obligations owing under the DIP Loan Documents to be
immediately due and payable, (ii) the termination, reduction, or restriction of any further
commitment to extend credit to the Debtors to the extent any such commitment remains
under the DIP Facility, (iii) termination of the DIP Facility and the DIP Loan Documents
as to any future liability or obligation of the DIP Lender, but without affecting any of the
DIP Liens or the DIP Obligations, and (iv) that the application of the Carve Out has
occurred through the delivery of the Carve Out Trigger Notice to the Debtors and (b)
subject to this paragraph, the DIP Lender may declare the immediate termination,
reduction, or restriction on the ability of the Debtors to use Cash Collateral. After three
(3) Business Days from the date a DIP Lender delivers a Termination Declaration in
accordance with the foregoing sentence (the “Remedies Notice Period”), (a) the DIP
Lender shall be entitled to exercise their rights and remedies in accordance with the DIP
Loan Documents and this Interim Order to satisfy the DIP Obligations, the DIP
Superpriority Claims, and the DIP Liens, subject to the Carve Out; and (b) the Prepetition
Lender shall be entitled to exercise their rights and remedies to the extent available in
accordance with the applicable Prepetition Loan Documents and this Interim Order with
respect to the Debtors’ use of Cash Collateral, subject to the Carve Out. During the
Remedies Notice Period, the Debtors, an official committee (if appointed), and/or any
party in interest shall be entitled to seek an emergency hearing with the Court and neither
the DIP Lender nor the Prepetition Lender shall oppose the scheduling of such an
emergency hearing, provided, however, that to the extent that the Debtors or an official
committee (if any), seek an emergency hearing for any purpose other than contesting
whether an Event of Default has occurred or is continuing or for the contested use of Cash
Collateral, the professional fees and expenses incurred by the Debtors or an official
committee (if any) shall not be Permitted DIP and Cash Collateral Uses and shall not
otherwise be paid from the proceeds of the DIP Facility or from Cash Collateral. Except
as set forth in this paragraph or otherwise ordered by the Court prior to the expiration of
the Remedies Notice Period, the Debtors shall waive their right to and shall not be entitled
to seek relief, including, without limitation, under Bankruptcy Code section 105, to the
extent such relief would in any way impair or restrict the rights and remedies of the DIP
Lender or the Prepetition Lender under this Interim Order, the DIP Loan Documents, or
the Prepetition Loan Documents. Unless the Court orders otherwise, the automatic stay,
as to all of the DIP Lender and the Prepetition Lender (solely with respect to the use of
Cash Collateral to the extent permitted hereunder) shall automatically be terminated at
the end of the Remedies Notice Period without further notice or order. Upon expiration
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Summary of Material Terms
of the Remedies Notice Period, the DIP Lender and the Prepetition Lender shall be
permitted to exercise all remedies set forth herein, in the DIP Loan Documents, and as
otherwise available at law without further order of or application or motion to this Court
consistent with this Interim Order; provided, that the Prepetition Lender shall be permitted
to exercise remedies to the extent available solely with respect to the Debtors’ use of Cash
Collateral.
See Interim Order ¶ 27.

The Debtors’ Prepetition Capital Structure
11.

The following table summarizes the Debtors prepetition capital structure, not

including accrued and accruing fees, costs, and expenses:
Funded Debt

Maturity

Outstanding Principal Amount
as of December 11, 2020

Secured Debt
Revolving Facility

August 29, 2021

$9.99 million

Term Loan Facility

August 29, 2021

$71.65 million

Total Secured and Funded Debt

I.

$81.64 million

Secured Debt.
A.

Prepetition Credit Facility.

12.

The Debtors are each obligors under that certain Revolving Facility and the Term

Loan Facility, which are each provided under that certain Credit Agreement, dated as of August 29,
2016 (as amended from time to time and with all supplements and exhibits thereto, the “Prepetition
Credit Agreement”), by and between CiCi’s Holdings, Inc., as borrower, Pizza Parent, LLC, as
parent guarantor, and Wells Fargo Bank, National Association, as administrative and collateral
agent, and the other Debtors as guarantors. All nine (9) Debtors are obligors under the Prepetition
Credit Agreement and related security and pledge agreement and other loan documents
(collectively, the “Prepetition Loan Documents”). As amended, the Prepetition Credit Agreement
provides CiCi’s with an $11.5 million Revolving Facility and an $85 million Term Loan Facility,
subject to the terms and conditions set forth therein (together, the “Prepetition Credit Facility”).
14
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The Prepetition Credit Agreement provides that the obligations arising thereunder are to be secured
by first priority liens on substantially all of CiCi’s assets, subject to customary exceptions and
exclusions. The Revolving Facility and the Term Loan Facility share the same priority liens on
all assets.
13.

The Prepetition Lender contends that, before the Petition Date, the Debtors received

a written Notice of Default and Reservation of Rights from the administrative agent under the
Prepetition Credit Agreement stating that certain Events of Default had occurred and were
continuing to occur, including, but not limited to, the failure of the Debtors to execute deposit
control agreements and defaults under certain ratio covenants in the Prepetition Credit Agreement.
Thereafter, the Prepetition Lender contends that the Debtors received a second written notice of
default and acceleration from the Original Administrative Agent stating that certain Events of
Default under the Prepetition Credit Agreement had occurred and were continuing to occur,
including, but not limited to, the failure to make certain payment of the latest quarterly installment
and accrued interest and the events of default identified previously in the first notice. The
Prepetition Lender contends that the second notice of default gave formal notice that the
outstanding principal amounts of the loans, all accrued but unpaid interest thereon, and all other
obligations under the Prepetition Credit Agreement had been fully accelerated and were
immediately due and payable in full.
14.

On or about December 11, 2020, the original lenders under the Prepetition Credit

Agreement assigned all of their rights, interests, and obligations under the Credit Agreement and
other Prepetition Loan Documents to D & G. On January 5, 2021, Wells Fargo resigned as the
original administrative resigned, and the Prepetition Lender appointed Wilmington Trust, National
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Association as its successor administrative agent under the Credit Agreement and other Prepetition
Loan Documents.
15.

As of the Petition Date, the Debtors have approximately $81.64 million in total

funded debt obligations, plus accrued and accruing interest, fees, and costs (collectively, the
“Prepetition Obligations”), consisting of (a) approximately $71.65 million in aggregate principal
amount outstanding under the Term Loan Facility, and (b) approximately $9.99 million in
aggregate principal amount outstanding under the Revolving Credit Facility.
B.

The Prepetition Lender’s Security Interests.

16.

In the months before the Petition Date, CiCi’s determined that certain of the liens

securing the Prepetition Credit Facility were not properly perfected as had been required.
Specifically, the deed of trust for the Debtors’ owned distribution center in Coppell, Texas had not
been conveyed and certain liens on trademarks had not been properly perfected. As a condition to
entering into the RSA, agreeing to forbear provisionally from exercising its rights and remedies
under the Prepetition Credit Agreement and related documents, and agreeing to consummate the
restructuring transactions, D & G required that the Debtors cure these deficiencies through the
execution of certain documents simultaneously with, and as part of the consideration for, executing
the RSA and giving the Debtors the breathing space they needed. 6
The DIP Facility
I.

The Debtors’ Need for Access to Financing and Use of Cash Collateral.
17.

As described in the First Day Declarations, the Debtors require immediate access

to Cash Collateral and financing under the DIP Facility to ensure they are able to continue

6

Although the Debtors recognize that such transfers occurred within 90 days of the Petition Date, the Debtors
believe that new value was received in exchange for execution of the perfection documents.
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operating during these chapter 11 cases and preserve the value of their estates for the benefit of all
parties in interest. Without immediate postpetition financing and access to Cash Collateral, the
Debtors will be unable to pay wages to their employees, pay vendors for equipment and services,
meet working capital and business operating needs, preserve and maximize the value of their
estates, and administer these chapter 11 cases, causing immediate and irreparable harm to the value
of the Debtors’ estates to the detriment of all stakeholders. Moreover, sufficient post-petition
financing is necessary to send a strong market signal that these chapter 11 cases are well-funded
and capable of operating without disruption through the proposed confirmation and effective date
of the prepackaged plan. Otherwise customers may seek alternative products and services, and
vendors and suppliers may refuse to do business with the Debtors.
18.

As set forth in the Approved Budget, to ensure such liquidity, the Debtors seek

authorization to utilize cash and draw $250,000 from the New Money DIP Loans (plus $500,000
in Interim DIP Roll-Up Loans), on an interim basis, and an aggregate of up to $3 million in New
Money DIP Loans (plus an aggregate of $6 million in DIP Roll-Up Loans) on a final basis upon
entry of a Final Order. The Debtors believe the DIP Facility is essential to preserve and maximize
the value of their estates, and responsibly administer these chapter 11 cases.
A.

Alternative Sources of Financing Are Not Available on Better Terms.

19.

The Debtors engaged TRS Advisors 7 in November 2020 as investment banker to

provide investment banking advisory services which include exploring financing options to
address the Debtors’ liquidity constraints. To that end, as described more fully in the Stratton
Declaration, TRS Advisors contacted approximately 292 investors and provided confidential
information memoranda and data room access to over 70 potential purchasers, which resulted in

7

TRS Advisors comprises the reorganization and restructuring arm of Piper Sandler & Co. (“Piper Sandler”).
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four indications of interest that included both in-court and out-of-court options. None however,
were willing to engage in a priming fight, and would charge an origination and administrative fee.
No such fee is being charged under the DIP Facility.
20.

The Debtors ultimately determined that the DIP Facility was the best financing

alternative available under the circumstances because it: (i) avoids the delay, expense, and
uncertainty surrounding a priming fight; (ii) provides sufficient financing to meet the Debtors’
proposed liquidity needs; and (iii) is a critical component to obtain the Prepetition Lender’s
consent and support for the Plan.
21.

The proposed DIP Facility is a key component of the prepackaged Plan, and is the

product of good faith negotiations conducted at arm’s-length.

The Debtors would further

demonstrate that the terms of the DIP Facility are fair, reasonable and appropriate under the
circumstances and are in accordance with current market terms and further, that the DIP Facility
is fair, reasonable, an exercise of sound business judgment, and necessary to avoid irreparable
harm during the course of these Chapter 11 Cases.
Basis for Relief
I.

The Debtors Should Be Authorized to Obtain Postpetition Financing Through the
DIP Loan Documents.
A.

Entry into the DIP Loan Documents Is an Exercise of the Debtors’ Sound
Business Judgment.

22.

The Court should authorize the Debtors to enter into the DIP Loan Documents,

obtain access to the DIP Facility, and continue using Cash Collateral. Courts grant a debtor-inpossession considerable deference in acting in accordance with its business judgment in obtaining
postpetition secured credit, so long as the agreement to obtain such credit does not run afoul of the
provisions of, and policies underlying, the Bankruptcy Code. See, e.g., In re N. Bay Gen. Hosp.,
Inc., No. 08-20368 (Bankr. S.D. Tex. July 11, 2008) (order approving postpetition financing on an
18
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interim basis as exercise of debtors’ business judgment); In re L.A. Dodgers LLC, 457 B.R. 308,
313 (Bankr. D. Del. 2011) (“[C]ourts will almost always defer to the business judgment of a debtor
in the selection of the lender.”); In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y.
1990) (“[C]ases consistently reflect that the court’s discretion under section 364 is to be utilized
on grounds that permit reasonable business judgment to be exercised so long as the financing
agreement does not contain terms that leverage the bankruptcy process and powers or its purpose
is not so much to benefit the estate as it is to benefit a party-in-interest.”).
23.

Specifically, to determine whether the business judgment standard is met, a court

need only “examine whether a reasonable business person would make a similar decision under
similar circumstances.” In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006); see also
In re Curlew Valley Assocs., 14 B.R. 506, 513–14 (Bankr. D. Utah 1981) (noting that courts should
not second guess a debtor’s business decision when that decision involves “a business judgment
made in good faith, upon a reasonable basis, and within the scope of the debtor’s authority under
the [Bankruptcy] Code”).
24.

Furthermore, in considering whether the terms of postpetition financing are fair and

reasonable, courts consider the terms in light of the relative circumstances of both the debtor and
the potential lender. See In re Farmland Indus., Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo. 2003)
(while many of the terms favored the DIP lenders, “taken in context, and considering the relative
circumstances of the parties,” the court found them to be reasonable); see also Unsecured
Creditors’ Comm. Mobil Oil Corp. v. First Nat’l Bank & Trust Co. (In re Elingsen McLean Oil
Co., Inc.), 65 B.R. 358, 365 n.7 (W.D. Mich. 1986) (recognizing a debtor may have to enter into
“hard bargains” to acquire funds for its reorganization). The Court may also appropriately take
into consideration non-economic benefits to the Debtors offered by a proposed postpetition
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facility. For example, in In re ION Media Networks, Inc., the bankruptcy court for the Southern
District of New York held that:
Although all parties, including the Debtors and the Committee, are
naturally motivated to obtain financing on the best possible terms, a
business decision to obtain credit from a particular lender is almost
never based purely on economic terms. Relevant features of the
financing must be evaluated, including non economic elements
such as the timing and certainty of closing, the impact on creditor
constituencies and the likelihood of a successful reorganization.
This is particularly true in a bankruptcy setting where cooperation
and establishing alliances with creditor groups can be a vital part of
building support for a restructuring that ultimately may lead to a
confirmable reorganization plan. That which helps foster consensus
may be preferable to a notionally better transaction that carries the
risk of promoting unwanted conflict.
No. 09-13125, 2009 WL 2902568, at *4 (Bankr. S.D.N.Y. July 6, 2009) (emphasis added).
25.

The Debtors’ determination to move forward with the DIP Facility is an exercise

of their sound business judgment. The DIP Facility will allow the Debtors to: (a) fund capital
expenditures that are essential to the Debtors’ continuation as a going concern; (b) provide the
liquidity necessary to continue favorable trade terms with vendors and to reassure other
stakeholders; (c) fund payroll obligations; (d) fund the administrative cost of these chapter 11
cases; and (e) provide a path to emergence by allowing the Debtors to implement the restructuring
contemplated by the RSA and the Plan. The Debtors negotiated the DIP Facility and other DIP
Loan Documents with the DIP Lender in good faith, at arm’s length, and with the assistance of
their respective advisors, and the Debtors believe that they have obtained the best financing
available under the circumstances.
B.

The Debtors Should Be Authorized to Grant Liens and Superpriority Claims.

26.

The Debtors propose to obtain financing under the DIP Facility by providing

security interests and liens as set forth in the DIP Loan Documents pursuant to section 364(c) of
the Bankruptcy Code. Specifically, the Debtors propose to provide to the DIP Lender postpetition
20
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security interest in and liens on the DIP Collateral (as defined in the Interim Order) and Prepetition
Collateral that are valid, perfected, allowed, enforceable, non-avoidable and not subject to
challenge, dispute or subordination immediately upon entry of the Interim Order.
27.

The above-described liens on encumbered and unencumbered assets are common

features of postpetition financing facilities, and as set forth in greater detail in the Stratton
Declaration, and were a necessary feature here to provide security for the proposed financing.
Indeed, postpetition financing facilities approved in this Circuit and elsewhere routinely are
secured by the proceeds of a debtor’s unencumbered assets such as leaseholds that are subject to
leases that prohibit the impositions of liens thereon. See, e.g., In re Studio Movie Grill Holdings,
LLC, No. 20-32633 (SGJ) (Bankr. N.D. Tex. Nov. 27, 2020) (approving DIP liens on collateral
including any leasehold interests or the proceeds thereof as permitted by applicable law); In re
Taco Bueno Restaurants, Inc., No. 18-33678 (SGJ) (Bankr. N.D. Tex. Nov. 30, 2018) (same).
28.

The statutory requirement for obtaining postpetition credit under section 364(c) is

a finding, made after notice and hearing, that a debtor is “unable to obtain unsecured credit
allowable under Section 503(b)(1) of [the Bankruptcy Code].” 11 U.S.C. § 364(c). See In re
Crouse Grp., Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 1987) (secured credit under section 364(c)
of the Bankruptcy Code is authorized, after notice and hearing, upon showing that unsecured credit
cannot be obtained). Courts have articulated a three-part test to determine whether a debtor is
entitled to financing under section 364(c) of the Bankruptcy Code. Specifically, courts look to
whether:
a.

the debtor is unable to obtain unsecured credit under section 364(b) of the
Bankruptcy Code, i.e., by allowing a lender only an administrative claim;

b.

the credit transaction is necessary to preserve the assets of the estate; and

c.

the terms of the transaction are fair, reasonable, and adequate, given the
circumstances of the debtor-borrower and proposed lenders.
21
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See In re Los Angeles Dodgers LLC, 457 B.R. 308 (Bankr. D. Del. 2011); See In re Ames Dep’t
Stores, 115 B.R. 34, 37–40 (Bankr. S.D.N.Y. 1990); see also In re St. Mary Hosp., 86 B.R. 393,
401–02 (Bankr. E.D. Pa. 1988); Crouse Grp., 71 B.R. at 549.
29.

As described above and as set forth in the Stratton Declaration, no third-party lender

was willing to provide postpetition DIP financing on an unsecured, pari passu, or junior-lien basis
to the Prepetition Lender. See Stratton Decl. ¶ 19. See Stratton Decl. ¶ 19.
30.

Absent the DIP Facility, which will provide assurances that the Debtors will have

sufficient liquidity to administer these chapter 11 cases, the value of the Debtors’ estates would be
significantly impaired to the detriment of all stakeholders. See First Day Decl. ¶¶ 29-38. Without
postpetition financing, the Debtors lack sufficient funds to operate their enterprise, continue paying
their debts as they come due, and cover the projected costs of these chapter 11 cases. See Peabody
Decl. ¶¶ 17-19, 40. Given the Debtors’ circumstances, the Debtors believe that the terms of the
DIP Facility, as set forth in the DIP Loan Documents, are reasonable as more fully set forth above
and in the Stratton Declaration. For all these reasons, the Debtors submit that they have met the
standard for obtaining postpetition financing.
31.

In the event that a debtor is unable to obtain unsecured credit allowable as an

administrative expense under section 503(b)(1) of the Bankruptcy Code, section 364(c) of the
Bankruptcy Code provides that a court “may authorize the obtaining of credit or the incurring of
debt (a) with priority over any or all administrative expenses of the kind specified in section
503(b) or 507(b) of [the Bankruptcy Code]; (b) secured by a lien on property of the estate that is
not otherwise subject to a lien; or (c) secured by a junior lien on property of the estate that is subject
to a lien.” As described above, the Debtors are unable to obtain unsecured credit. Therefore,
approving a superpriority claim in favor of the DIP Lender is reasonable and appropriate.
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Further, section 364(d) of the Bankruptcy Code provides that a debtor may obtain

credit secured by a senior or equal lien on property of the estate already subject to a lien, after
notice and a hearing, where the debtor is “unable to obtain such credit otherwise” and “there is
adequate protection of the interest of the holder of the lien on the property of the estate on which
such senior or equal lien is proposed to be granted.” 11 U.S.C. § 364(d)(1). The Debtors may
incur “priming” liens under the DIP Facility if either (a) the Prepetition Lender has consented or
(b) Prepetition Lender’s interests in collateral are adequately protected. See Anchor Savs. Bank
FSB v. Sky Valley, Inc., 99 B.R. 117, 122 (N.D. Ga. 1989) (“[B]y tacitly consenting to the
superpriority lien, those [undersecured] creditors relieved the debtor of having to demonstrate that
they were adequately protected.”). Accordingly, the Debtors may incur “priming” liens under the
DIP Facility if either (a) their Prepetition Lender has consented or (b) Prepetition Lender’s
interests in collateral are adequately protected.
33.

Here, the Prepetition Lender has agreed to serve as the DIP Lender and provide the

DIP Facility. Moreover, as set forth more fully in the Interim Order, the Debtors propose to
provide a variety of adequate protection to protect the interests of the Prepetition Lender.
Therefore, the relief requested pursuant to section 364(d)(1) of the Bankruptcy Code is
appropriate.
C.

No Comparable Alternative to the DIP Facility Are Reasonably Available on
More Favorable Overall Terms.

34.

A debtor need only demonstrate “by a good faith effort that credit was not available

without” the protections afforded to potential lenders by sections 364(c) of the Bankruptcy Code.
In re Snowshoe Co., Inc., 789 F.2d 1085, 1088 (4th Cir. 1986); see also In re Plabell Rubber
Prods., Inc., 137 B.R. 897, 900 (Bankr. N.D. Ohio 1992). Moreover, in circumstances where only
a few lenders likely can or will extend the necessary credit to a debtor, “it would be unrealistic and
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unnecessary to require [the debtor] to conduct such an exhaustive search for financing.” In re Sky
Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga. 1988), aff’d sub nom. Anchor Sav. Bank FSB v.
Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D. Ga. 1989); see also In re Snowshoe Co., 789 F.2d
1085, 1088 (4th Cir. 1986) (demonstrating that credit was unavailable absent the senior lien by
establishment of unsuccessful contact with other financial institutions in the geographic area); In
re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. Colo. 1981) (bankruptcy court’s finding that two
national banks refused to grant unsecured loans was sufficient to support conclusion that
section 364 requirement was met); In re Ames Dep’t Stores, 115 B.R. at 37–39 (debtor must show
that it made reasonable efforts to seek other sources of financing under section 364(a) and (b)).
35.

As noted above, the Debtors do not believe that a more favorable alternative DIP

financing is reasonably available. Additionally, and because the Debtors’ overall restructuring is
directly tied to the successful transactions described in the RSA, the DIP Facility provide the most
favorable terms to the Debtors under the circumstances. The DIP Facility provide the Debtors
with the liquidity they need at the lowest cost available while simultaneously placing the Debtors
on an optimal path for a successful restructuring.

Therefore, the Debtors submit that the

requirement of section 364 of the Bankruptcy Code that alternative credit on more favorable terms
be unavailable to the Debtors is satisfied.
D.

The Repayment Features of the DIP Facility Are Appropriate.

36.

Section 363(b) of the Bankruptcy Code permits a bankruptcy court, after notice and

a hearing, to authorize a debtor to “use, sell, or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b)(1). To do so, “the debtor must articulate some business
justification, other than the mere appeasement of major creditors.” See Ionosphere Clubs, 98 B.R.
at 175 (noting that section 363(b) provides “broad flexibility” to authorize a debtor to honor
prepetition claims where supported by an appropriate business justification). In addition, under
24
4822-4063-1256

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Entered 01/25/21 23:48:39

Page 25 of 190

section 1107(a) of the Bankruptcy Code, a debtor in possession has, among other things, the
“implied duty . . . to ‘protect and preserve the estate, including an operating business’
going-concern value.’” In re CEI Roofing, Inc., 315 B.R. 50, 59 (Bankr. N.D. Tex. 2004) (quoting
CoServ, 273 B.R. at 497); In re Equalnet Commc’ns Corp., 258 B.R. 368, 369–70 (Bankr. S.D.
Tex. 2000) (business transactions critical to the survival of the business of the debtor are exceptions
to the general rule of nonpayment of prepetition claims prior to plan confirmation).
37.

Repayment of prepetition debt (often referred to as a “roll-up”) is a common feature

in debtor in possession financing arrangements. Courts in this Circuit have approved similar DIP
features, including on the first day of the case. See, e.g., In re Tuesday Morning Corp., No. 2031476 (HDH) (Bankr. N.D. Tex. July 10, 2020) (authorizing $25,000,000 in DIP term loan
commitments that included gradual roll up of prepetition debt); In re ATP Oil & Gas Corp., No.
13-36187 (Bankr. S.D. Tex. Sept. 21, 2012) (authorizing refinancing of $367,600,000 plus accrued
and unpaid interest under the post-petition facility); In re Reddy Ice Holdings, Inc., No. 12-32349
(Bankr. N.D. Tex. May 4, 2012) (authorizing $70,000,000 in DIP financing that included the roll
up of prepetition debt). 8
38.

On an interim basis, the DIP Facility will allow a 2:1 roll-up of prepetition debt for

new advances made pursuant to the DIP Facility. Pending a final hearing, the Debtors seek
authority to borrow up to $250,000 of New Money DIP Loans, which would incur $500,000 of
Interim DIP Roll-Up Loans. Upon entry of a Final Order, the Debtors would be authorized to
borrow up to an aggregate of $3 million of New Money DIP Loans, and refinance the remainder
of the proposed $6 million of DIP Roll-Up Loans. Under the Plan filed contemporaneously with

8

Because of the voluminous nature of the orders cited herein, such orders have not been attached to this motion.
Copies of these orders are available upon request of the Debtors’ proposed counsel.
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the petitions, the Debtors will satisfy the DIP Obligations and Prepetition Obligations through a
combination of new equity in the Reorganized Debtors and, potentially, an exit facility. The roll
up of funds as set forth in the DIP Term Sheet and proposed DIP Orders is a sound exercise of the
Debtors’ business judgment, is a material component of the DIP Facility, and is required by the
DIP Lender as a condition to their commitments to provide postpetition financing. See Stratton
Decl. ¶¶ 16-20.
39.

The roll up of the prepetition amounts owed under the Prepetition Credit Facility

merely accelerates the satisfaction of the obligations owed under the Prepetition Credit Facility
without affecting recovery to other creditors because the Debtors believe that these obligations are
fully secured by perfected, first priority liens with respect to, among other things, inventory and
receivables, with a value in excess of outstanding borrowings.
40.

Absent support from D & G, the Debtors’ chapter 11 cases would likely devolve

into a costly priming fight to fund the Cases and litigation that would be harmful to the value of
the Debtors’ businesses and assets. The roll up of a portion of the Prepetition Obligations merely
affects the timing, not the amount or certainty, of D & G’s recovery—the secured claims arising
on account of the Prepetition Loans are required by section 1129 of the Bankruptcy Code to be
satisfied in full before recoveries to junior creditors may be provided, absent consent of such
Prepetition Lender (which consent the Debtors do have here). Given these circumstances,
repayment of the Prepetition Obligations through the roll-up features in the DIP Facility is
reasonable, and a sound exercise of the Debtors’ business judgment.
II.

The Debtors Should Be Authorized to Use the Cash Collateral.
41.

Section 363 of the Bankruptcy Code generally governs the use of estate property.

Section 363(c)(2)(A) of the Bankruptcy Code permits a debtor in possession to use Cash Collateral
with the consent of the secured party. Here, the DIP Lender and the Prepetition Lender consent or
26
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are deemed to consent to the Debtors’ use of the Cash Collateral, subject to the terms and
limitations set forth in the Interim Order.
42.

Section 363(e) of the Bankruptcy Code provides for adequate protection of interests

in property when a debtor uses cash collateral. Further, section 362(d)(1) of the Bankruptcy Code
provides for adequate protection of interests in property due to the imposition of the automatic
stay. See In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996) (en banc). While section 361 of
the Bankruptcy Code provides examples of forms of adequate protection, such as granting
replacement liens and administrative claims, courts decide what constitutes sufficient adequate
protection on a case-by-case basis. See, e.g., In re First South Sav. Ass’n, 820 F.2d 700, 710 (5th
Cir. 1987) (explaining that adequate protection depends on the facts and circumstances of the
case); In re Las Torres Dev., LLC, 413 B.R. 687, 697 (Bankr. S.D. Tex. 2009) (“[I]n determining
whether a secured creditor’s interest is adequately protected, most courts engage in an analysis of
the property’s ‘equity cushion’—the value of the property after deducting the claim of the creditor
seeking relief from the automatic stay and all senior claims.”) (internal quotes and citations
omitted); see also In re Dynaco Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) (citing 2 Collier
on Bankruptcy ¶ 361.01[1] at 361–66 (15th ed. 1993) (explaining that adequate protection can take
many forms and “must be determined based upon equitable considerations arising from the
particular facts of each proceeding”)). The concept of adequate protection is designed to shield a
secured creditor from diminution in the value of its interest in collateral during the period of a
debtor’s use. See In re Carbone Cos., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The test is
whether the secured party’s interest is protected from diminution or decrease as a result of the
proposed use of cash collateral.”); see also In re Cont’l Airlines, Inc., 154 B.R. 176, 180—81

27
4822-4063-1256

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Entered 01/25/21 23:48:39

Page 28 of 190

(Bankr. D. Del. 1993) (holding that adequate protection for use of collateral under section 363 of
the Bankruptcy Code is limited to use-based decline in value).
A.

Adequate Protection Provided to the Prepetition Lender.

43.

As described more fully above in the summary, and as set forth in the Interim Order,

the Debtors propose to provide the Prepetition Lender with a variety of adequate protection to
compensate it for the postpetition diminution in value of the Prepetition Collateral, if any,
including Cash Collateral, resulting from the use, sale, or lease of the Prepetition Collateral by the
Debtors and the imposition of the automatic stay (collectively, the “Adequate Protection
Obligations”).
44.

The Debtors submit that the proposed Adequate Protection Obligations are

sufficient to protect the Prepetition Lender from any potential diminution in value to the Cash
Collateral. In light of the foregoing, the Debtors further submit, and the Prepetition Lender agrees,
that the proposed Adequate Protection Obligations to be provided for the benefit of the Prepetition
Lender are appropriate. Thus, the Debtors’ provision of the Adequate Protection Obligations is
not only necessary to protect against any diminution in value but is fair and appropriate under the
circumstances of these chapter 11 cases to ensure the Debtors are able to continue using the Cash
Collateral, subject to the terms and limitations set forth in the Interim Order, for the benefit of all
parties in interest and their estates.
III.

The Debtors Should Be Authorized to Pay the Fees Required by the DIP Lender
Under the DIP Loan Documents.
45.

Under the DIP Loan Documents, the Debtors have agreed, subject to Court

approval, to pay certain the reasonable fees and expenses of the DIP Lender. Courts in this district
and others have approved similar aggregates in fees in large chapter 11 cases. See, e.g., In re
Studio Movie Grill Holdings, LLC, No. 20-32633 (SGJ) Docket No. 52, ¶ 65 (Bankr. N.D. Tex.
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Oct. 27, 2020) (approving among other fees exit fees in the amount of 2.0 percent); In re Tuesday
Morning Corp., No. 20-31476 (HDH) Docket No. 35, ¶ 71 (Bankr. N.D. Tex. May 28, 2020)
(approving an upfront fee of 2.0 percent to the DIP Facility); In re GGI Holdings, LLC, No. 2031818 (HDH) Docket No. 63, ¶¶ 5(iv), 6(iii) (Bankr. N.D. Tex. May 7, 2020).
46.

It is understood and agreed by all parties, that these fees are an integral component

of the overall terms of the DIP Facility, and were required by the DIP Lender as consideration for
the extension of postpetition financing. Accordingly, the Court should authorize the Debtors to
pay the fees provided under the DIP Loan Documents in connection with entering into those
agreements.
IV.

The DIP Lender Should Be Deemed A Good-Faith Lender Under Section 364(e).
47.

Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to

collect on loans extended to a debtor, and its right in any lien securing those loans, even if the
authority of the debtor to obtain such loans or grant such liens is later reversed or modified on
appeal. Section 364(e) of the Bankruptcy Code provides that:
The reversal or modification on appeal of an authorization under this
section [364 of the Bankruptcy Code] to obtain credit or incur debt,
or of a grant under this section of a priority or a lien, does not affect
the validity of any debt so incurred, or any priority or lien so granted,
to an entity that extended such credit in good faith, whether or not
such entity knew of the pendency of the appeal, unless such
authorization and the incurring of such debt, or the granting of such
priority or lien, were stayed pending appeal.
48.

As explained herein, in the Stratton Declaration, and in the Peabody Declaration,

the DIP Loan Documents are the result of: (a) the Debtors’ reasonable and informed determination
that the DIP Lender provided the best postpetition financing alternative available under the
circumstances and (b) extended arm’s length, good-faith negotiations between the Debtors and the
DIP Lender. The Debtors submit that the terms and conditions of the DIP Loan Documents are
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reasonable under the circumstances, and the proceeds of the DIP Facility will be used only for
purposes that are permissible under the Bankruptcy Code. Further, no consideration is being
provided to any party to the DIP Loan Documents other than as described herein. Accordingly,
the Court should find that the DIP Lender is a “good faith” lender within the meaning of
section 364(e) of the Bankruptcy Code and are entitled to all of the protections afforded by that
section.
V.

The Automatic Stay Should Be Modified on a Limited Basis.
49.

The proposed Interim Order provides that the automatic stay provisions of

section 362 of the Bankruptcy Code will be modified to allow the DIP Lender to file any financing
statements, security agreements, notices of liens, and other similar instruments and documents in
order to validate and perfect the liens and security interests granted to them under the Interim
Order. The proposed Interim Order further provides that the automatic stay is modified as
necessary to permit the Debtors to grant liens to the DIP Lender and to incur all liabilities and
obligations set forth in the Interim Order. Finally, the proposed Interim Order provides that,
following the occurrence of an Event of Default (as defined in Paragraph 27 of the Interim Order)
and an appropriate opportunity for the Debtors to obtain appropriate relief from the Court, the
automatic stay shall be vacated and modified to the extent necessary to permit the DIP Lender to
exercise all rights and remedies in accordance with the DIP Loan Documents, or applicable law.
50.

Stay modifications of this kind are ordinary and standard features of debtor in

possession financing arrangements and, in the Debtors’ business judgment, are reasonable and fair
under the circumstances of these chapter 11 cases. See, e.g., In re Tuesday Morning Corp., No.
20-31476 (HDH) (Bankr. N.D. Tex. July 10, 2020) (modifying automatic stay as necessary to
effectuate the terms of the order); In re Taco Bueno Restaurants, Inc., No. 18-33678 (SGJ) (Bankr.
N.D. Tex. Nov. 30, 2018) (same).
30
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Failure to Obtain Immediate Interim Access to the DIP Facility and Cash Collateral
Would Cause Immediate and Irreparable Harm.
51.

Bankruptcy Rules 4001(b) and 4001(c) provide that a final hearing on a motion to

obtain credit pursuant to section 364 of the Bankruptcy Code or to use Cash Collateral pursuant to
section 363 of the Bankruptcy Code may not be commenced earlier than 14 days after the service
of such motion. Upon request, however, the Court may conduct a preliminary, expedited hearing
on the motion and authorize the obtaining of credit and use of cash collateral to the extent necessary
to avoid immediate and irreparable harm to a debtor’s estate.
52.

For the reasons noted above, the Debtors have an immediate postpetition need to

use Cash Collateral, and access the liquidity provided by the DIP Facility. The Debtors cannot
maintain the value of their estates during the pendency of these chapter 11 cases without access to
cash. The Debtors will use cash, among other things, to fund the operation of their business,
maintain business relationships with their vendors and suppliers, make payroll, and satisfy other
essential working capital and operational needs, all of which are required to preserve and maintain
the Debtors’ going concern value for the benefit of all parties in interest, and to fund the
administration of these chapter 11 cases.

Substantially all of the Debtors’ available cash

constitutes the Cash Collateral of the Prepetition Lender. The Debtors will therefore be unable to
operate their business or otherwise fund these chapter 11 cases without access to Cash Collateral,
and will suffer immediate and irreparable harm to the detriment of all creditors and other parties
in interest. See Stratton Decl. ¶ 11. In short, the Debtors’ ability to administer these chapter 11
cases through the use of Cash Collateral is vital to preserve and maximize the value of the Debtors’
estates.
53.

The Debtors request that the Court hold and conduct a hearing to consider entry of

the Interim Order authorizing the Debtors, from and after entry of the Interim Order until the Final
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Hearing, to receive initial funding under the DIP Facility. The Debtors require the initial funding
under the DIP Facility prior to the Final Hearing and entry of the Final Order to continue operating,
pay their administrative expenses, and to implement the relief requested in the Debtors’ other “first
day” motions. This relief will enable the Debtors to preserve and maximize value and, therefore,
avoid immediate and irreparable harm and prejudice to their estates and all parties in interest,
pending the Final Hearing.
Request for Final Hearing
54.

Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that

the Court set a date for the Final Hearing that is as soon as practicable, and in no event after 25 days
after the Petition Date, and fix the time and date prior to the Final Hearing for parties to file
objections to this motion.
Waiver of Bankruptcy Rule 6004(a) and 6004(h)
55.

To implement the foregoing successfully, the Debtors seek a waiver of the notice

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use,
sale, or lease of property under Bankruptcy Rule 6004(h).
Notice
56.

The Debtors will provide notice of this motion to: (a) the U.S. Trustee for the

Northern District of Texas; (b) the holders of the 30 largest unsecured claims against the Debtors
(on a consolidated basis); (c) Wilmington Trust, National Association, in its capacity as successor
Administrative Agent under the Prepetition Credit Agreement, or any of its predecessors or
successors; (d) counsel to the proposed DIP Lender; (e) the United States Attorney’s Office for
the Northern District of Texas; (f) the Internal Revenue Service; (g) the state attorneys general for
all states in which the Debtors conduct business; (h) any creditor known to have filed a UCC-1
financing statement concerning the Debtors’ assets as of the Petition Date; and (h) any party that
32
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has requested notice pursuant to Bankruptcy Rule 2002. In light of the nature of the relief
requested, no other or further notice is needed.
No Prior Request
57.

No prior request for the relief sought in this motion has been made to this or any

other court.
WHEREFORE, the Debtors respectfully request that the Court enter an interim order,
substantially in the form attached hereto as Exhibit A, granting the relief requested herein and
such other relief as the Court deems appropriate under the circumstances.
Respectfully submitted this 25th day of January, 2021.
GRAY REED & MCGRAW LLP
By: /s/ Jason S. Brookner
Jason S. Brookner (TX Bar No. 24033684)
Aaron M. Kaufman (TX Bar No. 24060067)
Lydia R. Webb (TX Bar No. 24083758)
Amber M. Carson (TX Bar No. 24075610)
1601 Elm Street, Suite 4600
Dallas, Texas 75201
Telephone:
(214) 954-4135
Facsimile:
(214) 953-1332
Email:
jbrookner@grayreed.com
akaufman@grayreed.com
lwebb@grayreed.com
acarson@grayreed.com
-andPaul D. Moak (TX Bar No. 00794316)
1300 Post Oak Boulevard, Suite 2000
Houston, Texas 77056
Telephone:
(713) 986-7127
Facsimile:
(713) 986-5966
Email:
pmoak@grayreed.com
Proposed Counsel to the Debtors
and Debtors in Possession
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Certificate of Service
I certify that on January 25, 2021, I caused a copy of the foregoing document to be served
by the Electronic Case Filing System for the United States Bankruptcy Court for the Northern
District of Texas.
/s/ Jason S. Brookner
Jason S. Brookner
Certificate of Conference
I certify that prior to filing the foregoing Motion, I caused copies of the proposed Interim
Order and the Peabody Declaration to Elizabeth Young, trial attorney in the Office of the United
States Trustee, for review and comment. I also certify that the Interim Order and all exhibits
thereto were heavily negotiated with the DIP Lender and its professionals, and that, based on my
communications with counsel for the DIP Lender, I believe that the DIP Lender consents to entry
of the DIP Order on the terms proposed in the Motion.
/s/ Aaron M. Kaufman
Aaron M. Kaufman
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
In re:
CICI’S HOLDINGS, INC., et al.,1
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 21-30146 (SGJ)
(Joint Administration Requested)

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO (A) OBTAIN
POSTPETITION FINANCING AND (B) UTILIZE CASH COLLATERAL,
(II) GRANTING LIENS AND SUPERPRIORITY ADMINISTRATIVE EXPENSE
CLAIMS, (III) GRANTING ADEQUATE PROTECTION, (IV) MODIFYING THE
AUTOMATIC STAY, (V) SCHEDULING A FINAL HEARING, AND (VI) GRANTING
RELATED RELIEF
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession
(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”) pursuant to
sections 105, 361, 362, 363, 364(c)(1), 364(c)(2), 364(c)(3), 364(d), 364(e), 503 and 507 of title

1

The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are
as follows: CiCi’s Holdings, Inc. (5177); Awesome Acquisition Company (0481); CiCi Acquisition Company,
LLC (N/A); CiCi Enterprises, LP (5070); CiCi GP, LLC (2948); CiCi Services, LLC (3586); JMC GP, LLC
(8268); JMC Restaurant Distribution, LP (5075); and Pizza Parent, LLC (9534). The Debtors’ principal offices
are located at 1080 W. Bethel Road, Coppell, Texas 75019, United States.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.

4840-0617-3400

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Entered 01/25/21 23:48:39

Page 37 of 190

11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002,
4001, 6003, 6004 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”) and Rules 2002-1, 4001-1(a), 4001-1(b), 5005-1, and 9013-1 of the Local Bankruptcy
Rules of the United States Bankruptcy Court for the Northern District of Texas (the “Local Rules”)
seeking, among other things:
a.

entry of an interim order (this “Interim Order”) providing:
(i)

authority for the Debtors to use Cash Collateral of D & G Investors, L.L.C.
(“D & G”) as prepetition lender under the Prepetition Credit Agreement (as
defined below), in accordance with the terms and conditions set forth herein
solely in accordance with the Approved Budget (defined below) and
authority for the Debtors to grant adequate protection to the Prepetition
Lender with respect to any postpetition diminution in value of its interests
in the Prepetition Collateral (as defined below) arising from, among other
things, the Debtors’ sale, use, or lease of the Prepetition Collateral
(including the Cash Collateral) and the priming of the Prepetition Liens (as
defined below) by the DIP Liens (as defined below);

(ii)

subject and subordinate to the Carve Out (as defined below), the grant of
superpriority claims and the grant of automatically perfected liens, security
interests, and other adequate protection to the Prepetition Lender with
respect to its interests in the Prepetition Collateral;

(iii)

authorization for CiCi’s Holdings, Inc. (“Holdings”), as borrower to obtain,
and the DIP Guarantors3 (together with Holdings, the “DIP Loan Parties”)
to guaranty, senior secured postpetition financing (the “DIP Facility”)
consisting of a superpriority debtor-in-possession credit facility pursuant to
the terms and conditions of that certain debtor-in-possession financing term
sheet among Holdings, the DIP Guarantors, and D & G (in its capacity as
postpetition lender, the “DIP Lender”), such term sheet attached here as
Exhibit 1 (as may be amended, restated, supplemented, waived or
otherwise modified from time to time in accordance with the terms hereof
and thereof, the “DIP Term Sheet”) and which shall consist of a
superpriority priming line of credit and term loan facility with an aggregate
principal amount of up to $9,000,000 from the DIP Lender as follows:
a.

3

DIP Loans. (X) A new-money line of credit (the “New Money DIP
Loans”) in an aggregate principal amount of up to $3 million and

The “DIP Guarantors” shall mean, collectively, Awesome Acquisition Company; CiCi Acquisition
Company, LLC; CiCi Enterprises, LP; CiCi GP, LLC; CiCi Services, LLC; JMC GP, LLC; JMC Restaurant
Distribution, LP; and Pizza Parent, LLC.

2
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(Y) a roll-up term loan which shall refinance an equivalent amount
of the Prepetition Obligations (as defined below) held by the DIP
Lender (in its capacity as Prepetition Lender) in the aggregate
principal amount of up to $6 million (the “DIP Roll-Up Loan”);
b.

Interim Facility. From the date of this Interim Order until the date
a Final Order is entered (the “Interim Period”), the maximum
amount of the New Money DIP Loans to be drawn shall be limited
to $250,000 and the maximum amount of DIP Roll-Up Loan shall
be limited to $500,000 (the “Interim DIP Roll-Up Loans”), subject
to compliance with the terms, conditions, and covenants described
in the DIP Term Sheet, this Interim Order, and the Approved Budget
(defined below) in each case;

(iv)

authorization for the DIP Loan Parties to execute and enter into the DIP
Term Sheet and any other agreements, instruments, pledge agreements,
guarantees, security agreements, intellectual property security agreements,
control agreements, notes and other documents reasonable required by the
DIP Lender (collectively, and together with the Orders, the “DIP Loan
Documents” and all obligations and indebtedness of any of the Debtors to
the DIP Lender under the DIP Loan Documents (including, without
limitation the DIP Loans), collectively, the “DIP Obligations”) and to
perform their respective obligations thereunder and all such other and
further acts as may be necessary, appropriate, or desirable in connection
with the DIP Loan Documents, including, but not limited to, granting or
perfecting liens or security interests by any of the Debtors in favor of and
for the benefit of the DIP Lender on account of the DIP Facility;

(v)

the authority and direction for the DIP Loan Parties to use the proceeds of
the DIP Facility as expressly provided in the DIP Loan Documents and
solely in accordance with the Approved Budget (defined below);

(vi)

authorization for the DIP Loan Parties to pay the principal, interest, fees,
expenses and other amounts payable under the DIP Loan Documents as
such become earned, due and payable, including, but not limited to, the fees
and costs of the DIP Lender’s and the Prepetition Agent’s respective
professionals, advisors, and consultants (collectively, the “DIP Lender
Reimbursements”);

(vii)

approval of certain stipulations by the Debtors with respect to the
Prepetition Loan Documents and the liens, claims, and security interests
arising therefrom;

(viii) the granting to the DIP Lender of allowed superpriority claims, subject to
the Carve Out (as defined below), pursuant to section 364(c)(1) of the
Bankruptcy Code payable from and having recourse to all assets of the DIP
Loan Parties;
3
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(ix)

the granting to the DIP Lender of liens pursuant to section 364(c)(2) and
364(c)(3) of the Bankruptcy Code and priming liens pursuant to section
364(d) of the Bankruptcy Code on all prepetition and postpetition property
of the DIP Loan Parties’ estates and all proceeds thereof, including, subject
only to and effective upon entry of the Final Order, any Avoidance Proceeds
(as defined below), in each case subject to the Carve Out and with the
relative priorities set forth in this Interim Order;

(x)

subject to entry of the Final Order approving such relief, a waiver of (a) the
Debtors’ right to surcharge the Prepetition Collateral and the DIP Collateral
(as defined below) (together, the “Collateral”) pursuant to section 506(c)
of the Bankruptcy Code, and (b) any right of the Debtors under the “equities
of the case” exception under section 552(b) of the Bankruptcy Code;

(xi)

the authority for the DIP Lender to terminate (a) all commitments to extend
credit under the DIP Facility, and (b) to terminate the DIP Loan Parties’
sale, use, or lease of Cash Collateral, Prepetition Collateral, or the proceeds
of the DIP Facility, each upon the occurrence and continuance of an Event
of Default (as defined below);

(xii)

modification of the automatic stay of Bankruptcy Code section 362 (the
“Automatic Stay”) to the extent necessary to implement and effectuate the
terms and provisions of the DIP Loan Documents, including this Interim
Order;

(xiii) a waiver of any applicable stay (including under Bankruptcy Rule 6004)
with respect to the effectiveness of the Interim Order; and,
(xiv)
b.

the scheduling of an interim hearing (the “Interim Hearing”) on the Motion
to be held before this Court to consider entry of this Interim Order;

the scheduling of a final hearing (the “Final Hearing”) to be held within 25 days

of the entry of the Interim Order to consider final approval of the DIP Facility and use of Cash
Collateral pursuant to a proposed final order (the “Final Order,” and, together with this Interim
Order, the “DIP Orders”), and in connection therewith, giving and prescribing the manner of
notice of the Final Hearing on the Motion; and,
c.

such other and further relief as is just and proper; and this Court having considered

the Motion, the exhibits attached thereto, the DIP Loan Documents, and the Declaration of Richard
Peabody, Chief Financial Officer of CiCi’s Holdings, Inc. in Support of First Day Motions (the
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“Peabody Declaration”) and the Declaration of Teri Stratton in Support of Debtors’ Emergency
Motion For Entry of Interim and Final Orders (I) Authorizing the Debtors to (A) Obtain
Postpetition Financing and (B) Utilize Cash Collateral, (II) Granting Liens and Superpriority
Administrative Expense Claims, (III) Granting Adequate Protection, (IV) Modifying the Automatic
Stay, (V) Scheduling a Final Hearing, and (VI) Granting Related Relief

(the “Stratton

Declaration” and, collectively with the Peabody Declaration, the “First Day Declarations”) filed
contemporaneously with the Motion, the evidence submitted, and the record made at the Interim
Hearing held before this Court on January [__], 2021; and due, proper and sufficient notice of the
Motion, having been given in accordance with Bankruptcy Rules 4001(b), (c), and (d) and 9014,
and Local Rules 2002-1, 4001- 1(a), 4001-1(b), 5005-1, and 9013-1; and the Interim Hearing to
consider the relief requested in the Motion having been held and concluded; and all objections, if
any, to the relief requested in the Motion having been withdrawn, resolved, or overruled by this
Court; and it appearing to this Court that granting the interim relief requested is necessary to avoid
immediate and irreparable harm to the Debtors and their estates (as defined under Bankruptcy
Code section 541, the “Estates”), and otherwise is fair and reasonable and in the best interests of
the Debtors, their Estates, and their creditors and equity holders, and is essential for the continued
operation of the Debtors’ business; and after due deliberation and consideration, and good and
sufficient cause appearing therefor;
THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:
A.

Petition Date. On January 25, 2021 (the “Petition Date”), each of the Debtors filed

a voluntary petition for relief under chapter 11 of the Bankruptcy Code in this Court commencing
these chapter 11 cases (these “Chapter 11 Cases”). On January [__], 2021, this Court entered an
order approving the joint administration of these Chapter 11 Cases. The Debtors are continuing
5
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to operate their business and manage their affairs as debtors in possession pursuant to Bankruptcy
Code sections 1107(a) and 1108. No trustee, examiner, or official committee of unsecured
creditors has been appointed in these Chapter 11 Cases.
B.

Jurisdiction and Venue. This Court has jurisdiction, pursuant to 28 U.S.C. §§

157(b) and 1334, over these Chapter 11 Cases, the Motion, the parties, and the Debtors’ property.
This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue for these Chapter 11 Cases
and proceedings on the Motion is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.
The statutory bases for the relief sought herein are Bankruptcy Code sections 105, 361, 362, 363,
364, 503, and 507, Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, and the applicable Local
Rules.
C.

Debtors’ Stipulations. In requesting the DIP Facility, and in exchange for and as a

material inducement to the DIP Lender to agree to provide the DIP Facility and access to the
Prepetition Lender’s Cash Collateral and Prepetition Collateral, and as a condition to providing
financing under the DIP Facility, but without prejudice to the rights of other parties in interest as
set forth in paragraph 24 herein, the Debtors admit, stipulate, acknowledge, and agree that
(collectively, paragraphs C(i) through C(viii) below are referred to herein as the “Debtors’
Stipulations”):
i.

Prepetition Loan Documents. Prior to the Petition Date, Holdings, Pizza
Parent, LLC (“Parent”), certain affiliates of Holdings as guarantors (the
“Prepetition Guarantors,” and, together with Holdings and Parent, the
“Prepetition Credit Parties”), Wells Fargo Bank, National Association, as
Administrative Agent (in such capacity, the “Original Administrative
Agent”), Swingline Lender and Issuing Lender, Bank of America, N.A. and
Citizens Bank, N.A., as Co-Syndication Agents, and the Lenders defined
therein (collectively, the “Original Lenders”) entered into that certain
Credit Agreement, dated as of August 29, 2016, as amended by First
Amendment to Credit Agreement and Waiver, dated as of April 17, 2019,
by and among Holdings and Parent, the Original Administrative Agent and
the Original Lenders, and Second Amendment to Credit Agreement, dated
6
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as of September 20, 2019, by and among Holdings, Parent, the Prepetition
Credit Parties, the Original Administrative Agent, and the Original Lenders
(the “Credit Agreement”); and that certain Security and Pledge
Agreement, dated as of August 29, 2016 by and among Holdings, Parent,
the Prepetition Guarantors, and the Original Administrative Agent (the
“Security Agreement,” and, together with the Credit Agreement and
related loan documents, the “Prepetition Loan Documents”).
ii.

On June 18, 2020, the Debtors received a written Notice of Default and
Reservation of Rights from the Original Administrative Agent stating that
certain Events of Default under the Prepetition Credit Agreement had
occurred and were continuing to occur, including, but not limited to, the
failure of the Debtors to execute deposit control agreements and defaults
under certain ratio covenants in the Prepetition Credit Agreement. On
August 13, 2020, the Debtors received a second written notice of default
and acceleration from the Original Administrative Agent stating that certain
Events of Default under the Prepetition Credit Agreement had occurred and
were continuing to occur, including, but not limited to, the failure to make
certain payment of the latest quarterly installment and accrued interest and
the events of default identified previously in the letter dated June 18, 2020.
The August 13, 2020 notice of default gave formal notice that the
outstanding principal amounts of the loans, all accrued but unpaid interest
thereon, and all other obligations under the Prepetition Credit Agreement
had been fully accelerated and were immediately due and payable in full.

iii.

On or about December 11, 2020, the Original Lenders assigned all of their
rights, interests, and obligations under the Credit Agreement and other
Prepetition Loan Documents to D & G Investors, L.L.C. (as defined above
in this capacity, the Prepetition Lender). On January 5, 2021, the Original
Administrative Agent resigned, and the Prepetition Lender appointed
Wilmington Trust, National Association as its successor administrative
agent (the “Prepetition Administrative Agent”) under the Credit
Agreement and other Prepetition Loan Documents.

iv.

As of December 11, 2020, the Prepetition Credit Parties were liable to the
Prepetition Lender pursuant to the Prepetition Loan Documents, without
defense, counterclaim, offset, claim or cause of action of any kind, for (a)
an aggregate principal amount of not less than $81,640,000 in respect of
loans made and/or funds borrowed (plus accrued and unpaid interest
thereon) and (b) certain additional fees and expenses and other amounts
required to be reimbursed by the Prepetition Credit Parties pursuant to the
terms of the Prepetition Loan Documents (collectively, the “Prepetition
Obligations”). The Prepetition Obligations remain in default, have been
accelerated, and continue to accrue default interest and other charges as
provided in the Prepetition Loan Documents.

v.

The Prepetition Obligations constitute legal, valid, binding, and nonavoidable obligations against each of the Prepetition Credit Parties, and are
not subject to any avoidance, recharacterization, counterclaim, defense,
7
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offset, subordination, other claim, cause of action, or other challenge of any
kind or nature under the Bankruptcy Code, applicable non- bankruptcy law,
or otherwise. No payment or transfer made to or for the benefit of, or
obligations incurred to or for the benefit of, the Prepetition Lender by or on
behalf of any of the Prepetition Credit Parties prior to the Petition Date
under or in connection with any of the Prepetition Loan Documents is
subject to avoidance, recharacterization, counterclaim, defense, offset,
subordination, other claim, cause of action, or other challenge of any kind
or nature under the Bankruptcy Code, applicable non-bankruptcy law, or
otherwise.
vi.

Prepetition Liens and Prepetition Collateral. As more fully set forth in the
Prepetition Loan Documents, prior to the Petition Date, the Prepetition
Credit Parties granted to the Prepetition Lender, as assignee of the Original
Lenders, a security interest in and continuing lien on (the “Prepetition
Liens”) substantially all of their real and personal property, including, but
not limited to, (i) a pledge of all accounts, accounts receivable, chattel
paper, documents, general intangibles and payment intangibles, (ii)
inventory, (iii) equipment and fixtures, (iv) deposit accounts, (v) money,
(vi) investment property, (vii) pledged equity, (viii) distribution assets
residing on certain owned real property (e.g., Coppell, Texas), (ix)
intellectual property including, but not limited to trademarks, copyrights
and copyright licenses, patents and patent licenses, (x) proceeds, product
and offspring of the aforementioned, as more fully set forth in the Security
Agreement and related documents (collectively, the “Prepetition
Collateral”).

vii.

The Prepetition Liens granted by the Prepetition Credit Parties to the
Prepetition Lender to secure the Prepetition Obligations are (a) legal, valid,
binding, perfected, enforceable, first priority liens on and security interests
in the Prepetition Collateral to secure the Prepetition Obligations, (b) not
subject to avoidance, recharacterization, counterclaim, defense, offset,
subordination, other claim, cause of action, or other challenge, and (c)
subject and subordinate only to (I) the Permitted Liens (defined below) (II)
the DIP Liens, and (III) the Carve Out, as applicable.

viii.

The Prepetition Lender duly perfected its liens upon and security interests
in the Prepetition Collateral by, among other things, filing financing
statements, mortgages, and deeds to secure debt, and, where necessary,
possessing the relevant instruments, certificates, or other property. Pursuant
to the Prepetition Loan Documents, the Prepetition Lender has perfected
security interests in and liens on all of the Prepetition Collateral.

ix.

Cash Collateral. The Debtors represent that “Cash Collateral” includes (i)
all non-restricted cash of the Prepetition Credit Parties as of the Petition
Date, including the cash in deposit accounts, wherever located, (ii) any
proceeds of Prepetition Collateral, and (iii) all other cash subject to DIP
Liens or Adequate Protection Liens (as defined below) pursuant to this
Interim Order.
8
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Findings Regarding the Prepetition Lender’s Consent to Priming. The Prepetition

Lender has consented to the adequate protection and the priming of its Prepetition Liens as
provided for in this Interim Order; provided, however, that the consent of the Prepetition Lender
to the priming of its Prepetition Liens, the use of the Prepetition Collateral (including Cash
Collateral), and the sufficiency of the respective adequate protection provided for herein are
expressly conditioned upon the entry of this Interim Order and such consents shall not be deemed
to extend to any other replacement financing or debtor-in-possession financing other than the DIP
Facility provided for under the DIP Loan Documents; provided, further, that such consent shall be
of no force and effect in the event the DIP Loan Documents are not approved or this Interim Order
is not entered (or is entered and subsequently reversed, modified, vacated, or stayed).
E.

Findings Regarding DIP Facility and the Use of Cash Collateral.
i.

Request for Postpetition Financing and Use of Cash Collateral. The

Debtors seek authority to enter into and perform under the DIP Loan Documents. The DIP Lender
shall have no obligation to make loans or advances except pursuant to the terms and conditions set
forth herein and in the other DIP Loan Documents and no obligation to waive any conditions
required thereunder. The Debtors also seek authority to use Cash Collateral on the terms described
herein, and in accordance with the Approved Budget, which shall be subject to Permitted
Variances (as defined below) to administer their Chapter 11 Cases and fund their operations.
ii.

Priming of the Prepetition Liens. The priming of the Prepetition Liens on

the Prepetition Collateral under Bankruptcy Code section 364(d), as contemplated by the DIP
Facility and as further described below, will enable the Debtors to obtain the DIP Facility and to
continue to operate their business for the benefit of their Estates and creditors. The Prepetition
Lender is entitled to receive adequate protection as set forth in this Interim Order pursuant to
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Bankruptcy Code sections 361, 363, and 364 for any diminution in value of its interests in the
Prepetition Collateral (including Cash Collateral).
iii.

Need for Postpetition Financing and Use of Cash Collateral. The Debtors

do not have sufficient liquidity, including Cash Collateral, to operate their business in the ordinary
course or to implement a process to consummate a plan of reorganization in these Chapter 11 Cases
that is acceptable to the DIP Lender and the Prepetition Lender without the financing requested in
the Motion. The Debtors’ ability to maintain business relationships with vendors, suppliers, and
customers, to pay their employees, pay certain fees and expenses as set forth herein, to implement
and consummate a plan of reorganization in these Chapter 11 Cases that is acceptable to the DIP
Lender and the Prepetition Lender and to otherwise fund their operations is essential to the
Debtors’ continued viability as the Debtors seek to maximize and preserve the value of their
respective Estates for the benefit of all creditors of the Estates. The ability of the Debtors to obtain
sufficient working capital and liquidity through the proposed DIP Facility with the DIP Lender
and to use Cash Collateral as set forth in this Interim Order and the DIP Loan Documents is vital
to the preservation and maintenance of the going concern value of the Debtors and the Debtors’
ability to maximize value for all stakeholders. If the Debtors do not obtain authorization to borrow
under the DIP Loan Documents, they, and their Estates, will suffer immediate and irreparable
harm. Accordingly, the Debtors have an immediate need to obtain the DIP Loans and to use Cash
Collateral to, among other things, permit the orderly continuation of the operation of their business,
minimize the disruption of their business operations, and preserve and maximize the value of the
Debtors’ Estates in order to maximize value for all creditors of the Estates.
iv.

No Credit Available on More Favorable Terms. As set forth in the First

Day Declarations and as demonstrated at the Interim Hearing, given their current financial
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condition, financing arrangements, and capital structure, the Debtors have been unable to procure
the necessary financing from sources other than the DIP Lender on terms more favorable than
those set forth in the DIP Loan Documents. The Debtors have been unable to reasonably obtain
adequate unsecured credit allowable under Bankruptcy Code section 503(b)(1) as an
administrative expense. The Debtors have also been unable to obtain secured credit from other
sources: (a) having priority over that of administrative expenses of the kind specified in
Bankruptcy Code sections 503(b), 507(a), and 507(b); (b) secured only by a lien on property of
the Debtors and their Estates that is not otherwise subject to a lien; or (c) secured solely by a junior
lien on property of the Debtors and their Estates that is subject to a lien. Financing on a postpetition
basis is not otherwise available without granting to the DIP Lender: (x) automatically perfected
security interests in and liens on (each as provided herein) all of the Debtors’ existing and afteracquired assets with the priorities set forth herein; (y) superpriority claims and liens; and (z) the
other protections to the extent set forth in this Interim Order. After considering all reasonable
alternatives, the Debtors have concluded, in the exercise of their sound and reasonable business
judgment, that the DIP Facility, including, without limitation, the DIP Loans, represents the best
financing available to them at this time.
v.

Use of Proceeds of the DIP Facility. As a condition to entry into the DIP

Loan Documents, the extensions of credit under the DIP Facility and the authorization to use Cash
Collateral, the DIP Lender and the Prepetition Lender require, and the Debtors have agreed, that
proceeds of the DIP Facility and Cash Collateral shall be used in accordance with the terms of this
Interim Order and the DIP Loan Documents, the Approved Budget, which shall be subject to
Permitted Variances, solely to (i) provide working capital and for general corporate purposes of
the Debtors during the Chapter 11 Cases; (ii) pay interest, fees, costs and expenses related to the
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DIP Facility; (iii) pay the fees, costs and expenses of the estate professionals retained in the
Chapter 11 Cases as set forth in the Approved Budget and approved by the Bankruptcy Court,
subject to the limitations set forth in paragraph 8 below; (iv) pay the DIP Lender Reimbursements;
(v) refinance certain amounts under the Credit Agreement; (vi) make all permitted payments of
costs of administration of the Chapter 11 Cases; and (vii) pay such prepetition expenses as are
consented to by the DIP Lender and approved by the Bankruptcy Court (collectively, the
“Permitted DIP and Cash Collateral Uses”).
vi.

The DIP Facility Terms and Conditions are Fair and Reasonable. Based

on the Motion, the First Day Declarations, and the record presented to the Court at the Interim
Hearing, the terms and conditions of the DIP Facility pursuant to the DIP Loan Documents
(including the payment of fees and expenses contemplated thereunder) and the use of the DIP
Collateral (defined below) and the Prepetition Collateral, including the Cash Collateral, pursuant
to this Interim Order are fair, reasonable, and the best available to the Debtors under the
circumstances, reflect the Debtors’ exercise of prudent business judgment consistent with their
fiduciary duties, are supported by reasonably equivalent value and consideration, and were entered
into at arm’s-length, under no duress, and without undue influence, negligence, or violation of
public policy or law. Use of Cash Collateral and any credit to be extended as set forth in the DIP
Loan Documents shall be deemed to have been so allowed, advanced, made, used, or extended in
good faith, and for valid business purposes and uses, within the meaning of Bankruptcy Code
section 364(e), and the DIP Lender is therefore entitled to the protections and benefits of
Bankruptcy Code section 364(e) and this Interim Order.
vii.

Approval of the DIP Roll-Up Loan. The DIP Roll-Up Loan as provided for

under the DIP Facility is appropriate and the DIP Lender would not be willing to provide the New
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Money DIP Loans or extend credit to the Debtors thereunder without the inclusion of the DIP RollUp Loan within the DIP Facility.
viii.

Restructuring Support and Forbearance Agreement. The Debtors and the

Prepetition Lender, among others, have entered into that certain Restructuring Support and
Forbearance Agreement, dated as of January 14, 2021 attached hereto as Exhibit 2 (as amended,
supplemented and restated from time to time, the “RSA”), which contains the parties’ agreements
and undertakings with respect to the Debtors’ restructuring and confirmation of a plan of
reorganization. The RSA is a binding and enforceable agreement with respect to the parties thereto.
ix.

Bankruptcy Code Sections 506(c) and 552(b). Subject to the entry of the

Final Order, in light of (a) the agreement of the DIP Lender and the Prepetition Lender to
subordinate their liens and claims (including, but not limited to, superpriority claims), as
applicable, to the Carve Out; (b) the Prepetition Lender’s agreement to consent to the use of Cash
Collateral; and (c) the Approved Budget covering the administrative costs projected by the
Debtors, the DIP Lender, with respect to the DIP Collateral, and the Prepetition Lender, with
respect to the Prepetition Collateral, as applicable, are entitled to a waiver of (I) the provisions of
Bankruptcy Code section 506(c), (II) any “equities of the case” claims under Bankruptcy Code
section 552(b), and (III) the equitable doctrine of “marshaling” or any similar doctrine.
x.

Release. Subject to the entry of the Final Order and the Challenge Period

(as defined below), as a condition to obtaining financing under the DIP Facility, the consensual
use of Cash Collateral hereunder, and the consent to priming liens hereunder, each of the Debtors
(in their own right and on behalf of the estates, representatives, directors, officers, employees,
independent contractors, attorneys and agents, and their successors and assigns, in each case in
their capacity as such and to the extent permitted by applicable law), hereby forever,
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unconditionally and irrevocably releases, discharges and acquits the DIP Lender, Prepetition
Lender, and Prepetition Agent and each of their respective successors, assigns, affiliates, parents,
subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, financial
advisors, consultants, professionals, officers, directors, members, managers, shareholders, and
employees, past and future, and their respective heirs, predecessors, successors and assigns in their
capacity as such (collectively, the “Released Parties”) of and from any and all claims,
controversies, disputes, liabilities, obligations, demands, damages, expenses (including, without
limitation, attorneys’ fees), debts, liens, actions and causes of action of any and every nature
whatsoever, whether arising in law or otherwise, and whether known or unknown, matured or
contingent, arising under, in connection with or relating to the Prepetition Loan Documents, the
DIP Loans, or the DIP Loan Documents, including, without limitation, (a) any so-called “lender
liability” or equitable subordination claims or defenses, (b) any and all claims (as defined in the
Bankruptcy Code) and causes of action arising under the Bankruptcy Code, and (c) any and all
offsets, defenses, claims, counterclaims, set off rights, objections, challenges, causes of action
and/or choses in action of any kind or nature whatsoever, whether arising at law or in equity,
including any recharacterization, recoupment, subordination, avoidance, or other claim or cause
of action arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under
any other similar provisions of applicable state or federal law, including, without limitation, any
right to assert any disgorgement or recovery, in each case, with respect to the extent, amount,
validity, enforceability, priority, security and perfection of any of the Prepetition Obligations, the
Prepetition Liens or the Prepetition Loan Documents, and further waive and release any defense,
right of counterclaim, right of setoff or deduction to the payment of the Prepetition Obligations
that the Debtors now have or may claim to have against the Released Parties, arising under, in
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connection with, based upon or related to any and all acts, omissions, conduct undertaken or events
occurring prior to the entry of the Final Order.
xi.

Adequate Protection.

The Prepetition Lender is entitled, pursuant to

Bankruptcy Code sections 361, 362, 363, and 364, to receive adequate protection against any
diminution in value of its interests in the Prepetition Collateral (including Cash Collateral), to the
extent set forth in paragraph 7 of this Interim Order.
xii.

Good Faith Pursuant to Section 364(e). The terms and conditions of the

DIP Loan Documents, including this Interim Order, the provision of the DIP Facility, and the use
of Cash Collateral and Prepetition Collateral were negotiated in good faith and at arm’s length
among the Debtors, the Prepetition Lender, and the DIP Lender with the assistance and counsel of
their respective advisors. Credit to be extended under the DIP Facility shall be deemed to have
been allowed, made, or extended in good faith by the DIP Lender within the meaning of section
364(e) of the Bankruptcy Code.
xiii.

Good and Sufficient Cause Shown. Good and sufficient cause has been

shown for entry of this Interim Order. The ability of the Debtors to obtain sufficient working
capital and liquidity under the DIP Loan Documents is vital to the Debtors’ Estates and creditors.
The relief requested in the Motion is necessary, essential, and appropriate, and is in the best interest
of and will benefit the Debtors, their creditors, and their Estates, as its implementation will, among
other things, provide the Debtors with the necessary liquidity to (a) minimize disruption to the
Debtors’ business and ongoing operations, (b) preserve and maximize the value of the Debtors’
Estates for the benefit of all the Debtors’ creditors, and (c) maximize and stabilize the value of the
Debtors’ assets and avoid immediate and irreparable harm to the Debtors, their creditors, their
business, their employees, and their assets. The terms of the DIP Facility are fair and reasonable,
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reflect each Debtor’s exercise of its business judgment, and are supported by reasonably equivalent
value and fair consideration.
xiv.

Final Hearing. At the Final Hearing, the Debtors will seek final approval

of the proposed DIP Facility and use of Cash Collateral pursuant to the Final Order, which shall
be in form and substance acceptable to the DIP Lender. Notice of the Final Hearing and Final
Order will be provided in accordance with this Interim Order and no further notice, except as
provided by this Interim Order, shall be required.
xv.

Notice. Notice of the Interim Hearing and the emergency relief requested

in the Motion has been provided by the Debtors, whether by facsimile, email, overnight courier,
or hand delivery, to certain parties in interest, including: (a) the U.S. Trustee; (b) the Internal
Revenue Service; (c) the parties included on the Debtors’ consolidated list of thirty (30) largest
unsecured creditors; (d) counsel to the DIP Lender; (e) counsel to the Prepetition Lender; and (f)
financial institutions where the Debtors hold bank accounts. Under the circumstances, the notice
given by the Debtors of the Motion, the relief requested therein, and the Interim Hearing is
appropriate notice thereof and complies with Bankruptcy Rules 4001(b) and (c) and the Local
Rules, and no further notice of the relief granted herein is necessary or required.
Based upon the foregoing findings and conclusions, the Motion and the record before the
Court with respect to the Motion, and good and sufficient cause appearing therefor,
IT IS HEREBY ORDERED that:
1.

Motion Approved. The Motion is granted on an interim basis in accordance with

the terms of this Interim Order. All objections to and reservations of rights with respect to the
Motion and to the entry of this Interim Order to the extent not withdrawn or resolved are hereby
overruled on the merits in their entirety.
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Authorization of the DIP Loans and the DIP Loan Documents.
a.

The DIP Facility is hereby approved on an interim basis. The Debtors are

hereby authorized to execute, issue, deliver, enter into, and adopt, as the case may be, the DIP
Loan Documents. Pending entry of the Final Order, the Debtors are hereby authorized to borrow
money pursuant to the DIP Loan Documents and request draws under the New Money DIP Loans,
on an interim basis and in accordance with the terms of this Interim Order, the DIP Loan
Documents, and the Approved Budget, which shall be subject to Permitted Variances, in an
aggregate principal amount of up to $250,000. Upon entry of the Final Order, the Debtors may
draw such amounts as are necessary and agreed to by the DIP Lender subject to the conditions set
forth in the Approved Budget and the DIP Orders; provided however, that the aggregate amount
of all DIP Loans shall not exceed $9,000,000 (the “Total DIP Commitment”).
b.

Effective upon entry of this Interim Order, the Interim DIP Roll-Up Loans

will be deemed to refinance and repay the Prepetition Obligations in the amount of the Interim
DIP Roll-Up Loans, and such Interim DIP Roll-Up Loans shall become DIP Obligations. Subject
to and effective upon entry of the Final Order, the DIP Roll-Up Loan will be deemed to refinance
and repay the Prepetition Obligations in the amount of $6,000,000, and such DIP Roll-Up Loan
shall become DIP Obligations.
c.

In furtherance of the foregoing and without further approval of this Court,

each Debtor is authorized to perform all acts, to make, execute, and deliver all instruments and
documents that may be necessary or required for performance by the Debtors under the DIP Loan
Documents and the creation and perfection of the DIP Liens described in, provided for, and
automatically perfected by this Interim Order and the DIP Loan Documents. The Debtors are
hereby authorized to pay, in accordance with this Interim Order, the principal, interest, fees,
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expenses, and other amounts described in the DIP Loan Documents as such become due and
without need to obtain further Court approval, including, without limitation, the fees set forth in
the DIP Loan Documents, including the DIP Lender Reimbursements. All fees set forth in the
DIP Loan Documents shall be fully earned upon entry of this Interim Order and payable in
accordance with the DIP Loan Documents and shall not be subject to any offset, defense, claim,
counterclaim or diminution of any type, kind or nature whatsoever.
d.

The DIP Loan Documents are valid and binding obligations of the Debtors,

enforceable against the Debtors and their Estates in accordance with their terms, and subject to the
terms of this Interim Order. The DIP Loan Documents and this Interim Order constitute and
evidence the validity and binding effect of the DIP Obligations of the Debtors, which DIP
Obligations shall be enforceable, jointly and severally, against the Debtors, their Estates, and any
successors thereto, including, without limitation, any trustee or other estate representative
appointed in these Chapter 11 Cases or any case under chapter 7 of the Bankruptcy Code upon the
conversion of any of the Chapter 11 Cases (each, a “Successor Case”). No obligation, payment,
transfer, or grant of a security or other interest to the DIP Lender under the DIP Loan Documents
or this Interim Order shall be stayed, restrained, avoidable, voidable, or recoverable under the
Bankruptcy Code or any applicable law (including, without limitation, under Bankruptcy Code
section 502(d)), or subject to any defense, reduction, setoff, recoupment, or counterclaim of any
kind.
e.

From and after the Petition Date, the Debtors are authorized to use

extensions of credit under the DIP Facility only for the purposes specifically set forth in this
Interim Order and the DIP Loan Documents, and in compliance with the Approved Budget. The
Debtors are authorized, subject to the satisfaction of the conditions set forth in the DIP Loan
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Documents, to use proceeds of the DIP Collateral and the Prepetition Collateral, subject to the
Carve Out, and to draw upon the DIP Facility to (a) pay fees, costs, and expenses incurred in
connection with the transactions contemplated by the DIP Loan Documents; (b) pay other
administrative costs incurred in connection with the Chapter 11 Cases consistent with the
Approved Budget, which shall be subject to Permitted Variances; (c) pay for other working capital
and general corporate purposes of the Debtors consistent with the Approved Budget, which shall
be subject to Permitted Variance, and the “first day” orders entered by the Court; and (d) after
delivery of a Carve Out Trigger Notice (as defined below), fund the Carve Out Reserves (as
defined below) as provided for in paragraph 8.
3.

Non-Material and Material or Adverse DIP Amendments. Subject to the terms and

conditions of the DIP Loan Documents, the Debtors and the DIP Lender may make amendments,
modifications, or supplements to any DIP Facility Document that are either non- material or nonadverse to the Debtors, and the DIP Lender may waive, in its sole discretion, any provisions in the
DIP Loan Documents, without further approval of the Court; provided, however, that the Debtors
shall file a notice on the Court’s docket of any such amendment, modification, supplement or
waiver, not more than three (3) Business Days after the effective date thereof. Any amendments,
modifications, or supplements to any DIP Loan Documents, other than as set forth in the preceding
sentence (collectively, “Material or Adverse DIP Amendments”), that are agreed to by the
Debtors and the DIP Lender, as applicable, in accordance with the terms of the DIP Loan
Documents shall be filed with the Court, and the Debtors shall provide prior written notice of such
Material or Adverse DIP Amendment to (i) counsel for any official committee of unsecured
creditors (the “Committee”), or in the event that no such Committee is appointed at the time of
such Material or Adverse DIP Amendment, the Debtors’ consolidated list of thirty (30) largest
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unsecured creditors, and (ii) the United States Trustee. If no party in interest files an objection to
the Material or Adverse DIP Amendment with the Court within three (3) Business Days from the
date the notice of the Material or Adverse DIP Amendment is filed with the Court, the Debtors
and the DIP Lender are authorized and empowered to execute, deliver, and implement, in
accordance with the terms of the DIP Loan Documents, such Material or Adverse DIP
Amendment, without further notice, hearing, or approval of this Court. Any Material or Adverse
DIP Amendment subject to a timely and unresolved objection must be approved by the Court to
be effective.
4.

Approved Budget.
a.

Compliance with Approved Budget. The Debtors and the DIP Lender have

agreed to an Approved Budget setting forth all projected cash receipts and cash disbursements on
a weekly basis, a copy of which is attached hereto as Exhibit 3. The Approved Budget includes
and contains the Debtors’ reasonable estimate of all operational receipts and all operational
disbursements, fees, costs and other expenses that will be payable, incurred and/or accrued by any
of the Debtors during the period covered by the Approved Budget. Beginning the Wednesday of
the second full week following the date of this Interim Order and every Wednesday thereafter
(each such Wednesday, a “Variance Report Date”), the Debtors shall deliver to the DIP Lender
a line-by-line variance report (each, a “Variance Report”) setting forth, in reasonable detail, any
differences between actual disbursements for each such line item for the prior week period versus
projected disbursements set forth in the Approved Budget for each such line item for such period
(such difference with respect each line item, a “Line-Item Variance”) and on a cumulative basis
for the period from the Petition Date to the report date, together with a statement certifying
compliance with the Budget Covenants (defined below) (with supporting back-up in reasonable
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detail) and certifying that no disbursements inconsistent with the Budget Covenants have been
made. The Variance Report shall also provide a reasonably detailed explanation for any variance.
b.

Permitted Variance. With respect to operating disbursements only, the

Debtors shall not permit any Line-Item Variance that is unfavorable to the DIP Lender, in the sole
discretion of the DIP Lender, to exceed ten percent (10%) (such permitted variance with respect
to operating disbursements only, the “Permitted Variance” and, such limitation on operating
disbursements only, the “Budget Covenant”). Notwithstanding the foregoing, without the prior
written consent of the DIP Lender, no other variance of the amounts set forth in the Approved
Budget is pre-authorized and no executive bonuses or employee wages shall be paid that are not
otherwise authorized by any order entered in connection with the Debtors’ Emergency Motion for
Entry of an Order (I) Authorizing the Debtors to (A) Pay Prepetition Wages, Salaries, Other
Compensation, and Reimburseable Expenses, and (B) Continue Employee Benefits Programs, and
(II) Granting Related Relief. For the avoidance of doubt, DIP Lender Reimbursements and
Allowed Professional Fees (as defined below) shall not be considered operating disbursements.
5.

Superpriority Claims. Subject and subordinate to the Carve Out, pursuant to

Bankruptcy Code section 364(c)(1), all of the DIP Obligations shall be allowed claims against the
Debtors, jointly and severally, with priority over any and all administrative expenses (the “DIP
Superpriority Claims”), including, without limitation, any administrative expense claims on
account of any postpetition intercompany transactions by and among the Debtors, diminution
claims (including all Adequate Protection Superpriority Claims) and all other claims against the
Debtors, now existing or hereafter arising, of any kind whatsoever, including, without limitation,
all administrative expenses of the kind specified in Bankruptcy Code sections 503(b) and 507(b),
and over any and all administrative expenses or other claims arising under Bankruptcy Code
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sections 105, 326, 328, 330, 331, 503(b), 506(c) (subject to entry of the Final Order), 507(a),
507(b), 552(b) (subject to entry of the Final Order), 726, 1113, or 1114, whether or not such
expenses or claims may become secured by a judgment lien or other non-consensual lien, levy, or
attachment, which DIP Superpriority Claims shall be payable from and have recourse to all
prepetition and postpetition property of the Debtors and their Estates and all proceeds thereof
including, subject to the entry of the Final Order, the Debtors’ Avoidance Actions (defined below)
and the proceeds thereof. Other than the Carve Out, no claims (including, without limitation, any
priority claims) are, or will be, senior to, prior to, or pari passu with the DIP Superpriority Claims
or any of the DIP Obligations or with any of the other claims of the DIP Lender arising hereunder
or under the DIP Loan Documents or otherwise in connection with the DIP Facility.
6.

DIP Liens and DIP Collateral. As security for the DIP Obligations, effective and

perfected automatically upon entry of this Interim Order, pursuant to Bankruptcy Code sections
364(c)(2), 364(c)(3), and 364(d), and without the necessity of the execution by the Debtors (or
recordation or other filing or notice) of security agreements, control agreements, pledge
agreements, financing statements, mortgages, schedules or other similar documents, or the
possession or control by the DIP Lender of any property, the DIP Lender is hereby granted security
interests in and liens and mortgages upon all tangible and intangible prepetition and postpetition
property in which any or each of the Debtors or their respective Estates have an interest of any
kind or nature, whether existing on or as of the Petition Date or thereafter acquired or created,
wherever located, including, without limitation, the proceeds, products, and offspring of any of the
foregoing, including, subject to the entry of the Final Order, proceeds of claims and causes of
action arising under Bankruptcy Code sections 502(d), 544, 547, 548, 549, 550 and 553 and any
other avoidance or similar action under the Bankruptcy Code or applicable nonbankruptcy law
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(such claims and causes of action being “Avoidance Actions” and all tangible and intangible
prepetition and postpetition property in of the Debtors or their estates being, collectively, the “DIP
Collateral”), subject and subordinate only to the Carve Out (all such liens and security interests
granted to the DIP Lender, pursuant to this Interim Order and the DIP Loan Documents, the “DIP
Liens”), will be provided to the DIP Lender as follows:
a.

First Lien on Unencumbered Property. Pursuant to Bankruptcy Code

section 364(c)(2), a valid, binding, continuing, enforceable, fully perfected first priority lien on,
and security interest in, all property of the Debtors, wherever located, that is not subject to a valid,
perfected, non-avoidable and enforceable lien in existence on or as of the Petition Date or valid
liens perfected (but not granted) after the Petition Date to the extent such postpetition perfection
is permitted by Bankruptcy Code section 546(b), including, but not limited to: (i) any and all
unencumbered cash, accounts receivable, inventory, general intangibles, contracts, securities,
chattel paper, owned real property, real property leaseholds, fixtures, machinery, equipment,
vehicles, deposit accounts, patents, copyrights, trademarks, tradenames, rights under license
agreements and other intellectual property; and (ii) the proceeds, products and offspring of all of
the foregoing.
b.

Liens Priming the Liens of the Prepetition Lender. Pursuant to Bankruptcy

Code section 364(d)(1), a valid, binding, continuing, enforceable, fully perfected first priority,
senior priming lien on, and security interest in, all DIP Collateral comprising the Prepetition
Collateral. The DIP Liens on the Prepetition Collateral shall be senior in all respects to the security
interests in, and liens on, the Prepetition Collateral of the Prepetition Lender, including the
Adequate Protection Liens granted to such Prepetition Lender; provided, that the liens on the DIP
Collateral shall be subject and subordinate only to the Carve Out (as applicable). The DIP Liens
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shall not be subject to challenge under the Bankruptcy Code or applicable non-bankruptcy law.
No lien or interest avoided and preserved for the benefit of the Debtors’ Estates pursuant to
Bankruptcy Code section 551 shall be pari passu with or senior to the DIP Liens.
c.

Liens Junior to Certain Other Liens. Pursuant to Bankruptcy Code section

364(c)(3), a valid, binding, continuing, enforceable, fully perfected junior security interest in and
lien upon all tangible and intangible prepetition and postpetition property of the Debtors that, on
or as of the Petition Date (including pursuant to Bankruptcy Code section 546(b)), is subject to
those valid, perfected and unavoidable liens senior to the Prepetition Liens, if any, listed on the
attached Exhibit 4 (the “Permitted Liens”).
7.

Adequate Protection for the Prepetition Lender. The Prepetition Lender is entitled,

pursuant to Bankruptcy Code sections 361, 362, 363(c)(2), 363(e), 364(d)(1), 364(e), and 507, to
adequate protection of its interests in the Prepetition Collateral, including the Cash Collateral, in
an amount equal to the aggregate diminution in value of its interests in the Prepetition Collateral,
including any such diminution resulting from the sale, lease, encumbrance, or use by the Debtors
(or other decline in value) of the Cash Collateral and any other Prepetition Collateral, the priming
of the Prepetition Liens on the Prepetition Collateral by the DIP Liens, and the imposition of the
automatic stay pursuant to Bankruptcy Code section 362 (such diminution in value, the “Adequate
Protection Obligations”). As adequate protection for such diminution in value, and solely to the
extent of the Adequate Protection Obligations, the Prepetition Lender is hereby granted the
following:
a.

Adequate Protection Liens. As security for the payment of the Adequate

Protection Obligations, the Prepetition Lender is hereby granted (effective and automatically
perfected as of the date of this Interim Order and without the necessity of the execution by the
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Debtors of security agreements, pledge agreements, mortgages, financing statements, or other
agreements) a valid, perfected security interest in and liens (the “Adequate Protection Liens”) on
all of the Prepetition Collateral, which will be subject and subordinate only to (i) the DIP Liens
and (ii) the Carve Out.
b.

Adequate Protection Superpriority Claims.

The Adequate Protection

Obligations shall be superpriority claims as provided in Bankruptcy Code section 507(b) (the
“Adequate Protection Superpriority Claims”) that will have a priority in payment over any and
all administrative expenses of the kinds specified or ordered pursuant to any provision of the
Bankruptcy Code, including Bankruptcy Code sections 105, 326, 328, 330, 331, 503(a), 503(b),
506(c) (subject to entry of the Final Order), 507(a), 507(b), 546(c), 546(d), 726, 1113, and 1114,
subject and subordinate only to (i) the Carve Out and (ii) the DIP Superpriority Claims. The
Adequate Protection Superpriority Claims shall not have any recourse to the Debtors’ causes of
action pursuant to chapter 5 of the Bankruptcy Code and the proceeds thereof.
c.

Fees and Expenses. As additional adequate protection to the Prepetition

Lender, the Debtors shall pay all reasonable and documented out-of-pocket fees and expenses
payable to the Prepetition Lender pursuant to the Prepetition Loan Documents, including, for the
avoidance of doubt, the Prepetition Administrative Agent’s costs and expenses, whether incurred
prepetition or postpetition. Payment of all fees and expenses under this paragraph shall not be
subject to allowance by the Court but shall be subject to the following process. At the same time
such remittance advices are delivered to the Debtors, the professionals for the DIP Lender shall
deliver a copy of their respective remittance advices to counsel for the Committee and the U.S.
Trustee. The remittance advices for such fees and expenses shall not be required to comply with
any U.S. Trustee guidelines related to the payment of fees and expenses of retained estate
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professionals, may be in summary form only, and shall not be subject to application or allowance
by the Court. Any good faith objections raised by the Debtors with respect to such remittance
advices within five (5) calendar days of receipt thereof will be resolved by the Court (absent prior
consensual resolution thereof). Pending such resolution, the undisputed portion of any such
remittance advices shall be promptly paid by the Debtors. Except as otherwise ordered by the Court
in the event an objection is timely filed, such fees and expenses shall not be subject to any setoff,
defense, claim, counterclaim, or diminution of any type, kind, or nature whatsoever.
d.

Adequate Protection Payments. For the first sixty (60) days of the Chapter

11 Cases, the Approved Budget will not provide any adequate protection payments to the
Prepetition Lender on account of Prepetition Debt owed thereto; provided, however, if the Plan is
not confirmed on or before the 60th day after commencement of the Chapter 11 Cases,
commencing on the 61st day (but not applying retroactively to the first 60 days of the Chapter 11
Cases), the Debtors are authorized and directed to pay the Prepetition Lender adequate protection
payments equal to the monthly amount of default interest provided under the Credit Agreement.
The Debtors reserve their rights to argue that, to the extent that any cash payment of interest, fees,
and/or expenses as adequate protection to the Prepetition Lender is not allowed under Bankruptcy
Code section 506(b) and not allowed on any other basis (including, without limitation, as adequate
protection on account of the Debtors’ use of Prepetition Collateral), such payments should be
recharacterized and applied to reduce permanently the principal owed under the applicable
Prepetition Loan Documents; provided, however, that the Prepetition Lender reserves its right to
assert defenses to any such arguments and to otherwise oppose any such recharacterization or
application.
8.

Carve Out.
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As used in this Interim Order, the “Carve Out” means the sum of:

(i)
all fees required to be paid to the Clerk of the Court, or any claims
and noticing agent acting in such capacity, and to the Office of the United States Trustee under
section 1930(a) of title 28 of the United States Code plus interest at the statutory rate (without
regard to the Termination Declaration Date (defined below));
(ii)
all accrued and unpaid fees, disbursements, costs, and expenses (the
“Allowed Professional Fees”) incurred by professionals or professional firms retained by the
Debtor or its estate pursuant to sections 327, 328 or 363 of the Bankruptcy Code and any statutory
committee (each, a “Committee”) appointed in the chapter 11 case pursuant to section 1103 of the
Bankruptcy Code (collectively, the “Professionals” or “Professional Persons”), which Allowed
Professional Fees: (x) are allowed by this Court, at any time, whether by interim order, procedural
order, or otherwise; (y) were incurred (regardless of when invoiced or applied for) on or after the
Petition Date, and prior to the Termination Declaration Date (defined below), and (z) are generally
provided for in the Approved Budget, with which the Debtors shall use reasonable best efforts to
comply, consistent with the terms of the RSA;4 and
(iii) Allowed Professional Fees of Professional Persons in an aggregate
amount not to exceed $100,000.00 for all such Professionals (for the avoidance of doubt, in the
aggregate and, not on a professional-by-professional basis), incurred after the first business day
following delivery by the DIP Lender of the Carve Out Trigger Notice, to the extent allowed at
any time, whether by interim order, procedural order, or otherwise and such availability remains
in the Approved Budget for the payment of Allowed Professional Fees (the amounts set forth in
this clause (iii) being the “Post-Carve Out Trigger Notice Cap”).
(b)

For purposes of the foregoing, “Carve Out Trigger Notice” shall mean a

written notice delivered by email (or other electronic means) by the DIP Lender to the Debtors,
their lead restructuring counsel, the U.S. Trustee, and counsel to the Committee, which notice may
be delivered following the occurrence and during the continuation of an Event of Default and
acceleration of the DIP Obligations under the DIP Facility, stating that the Post-Carve Out Trigger
Notice Cap has been invoked.
(c)

Carve Out Reserve. On the earlier of: (x) the day on which a Carve Out

Trigger Notice is given by the DIP Lender to the Debtors with a copy to counsel to the Committee
(the “Termination Declaration Date”); and (y) the entry of a Final Order, the DIP Lender shall

4

Subject to the provisions set forth in Paragraph 8(g) herein, nothing in the Approved Budget for Professional Fees
or this Interim Order shall be construed a cap on such Allowed Professional Fees.
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advance to the Debtors under the DIP Facility the agreed professional fee line item in the Approved
Budget (the “Carve Out Reserve”). The Debtors shall deposit and hold the Carve Out Reserve
in a segregated account in trust to pay such Allowed Professional Fees. The DIP Lender shall not
sweep or foreclose on cash (including cash received as a result of the sale or other disposition of
any assets) of the Debtors until the Carve Out Reserves have been fully funded, but shall have a
security interest in any residual interest in the Carve Out Reserves, with any excess paid to the DIP
Lender for application in accordance with the DIP Documents. Further, notwithstanding anything
to the contrary in this Interim Order, the Debtors shall use reasonable best efforts to comply with
the Approved Budget, consistent with the terms of the RSA. For the avoidance of doubt and
notwithstanding anything to the contrary in this Interim Order, the DIP Facility, or in any
Prepetition Loan Documents, the Carve Out shall be senior to all liens and claims securing the DIP
Facility, the Adequate Protection Liens, the DIP Superpriority Claims and the Adequate Protection
Superpriority Claims, and any and all other forms of adequate protection, liens, or claims securing
the DIP Obligations or the Prepetition Obligations.
(d)

No Direct Obligation To Pay Allowed Professional Fees. None of the DIP

Lenders or the Prepetition Secured Parties shall be responsible for the payment or reimbursement
of any fees or disbursements of any Professional Person incurred in connection with the Chapter
11 Cases or any successor cases under any chapter of the Bankruptcy Code. Nothing in this Interim
Order or otherwise shall be construed to obligate the DIP Lender or the Prepetition Secured Parties,
in any way, to pay compensation to, or to reimburse expenses of, any Professional Person or to
guarantee that the Debtors have sufficient funds to pay such compensation or reimbursement.
(e)

Payment of Carve Out On or After the Termination Declaration Date. Any

payment or reimbursement made on or after the delivery to the Debtors of Carve Out Trigger
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Notice in respect of any Allowed Professional Fees shall permanently reduce the Carve Out on a
dollar-for-dollar basis. Any funding of the Carve Out shall be added to, and made a part of, the
DIP Obligations secured by the DIP Collateral and shall be otherwise entitled to the protections
granted under this Interim Order, the DIP Documents, the Bankruptcy Code, and applicable law.
(f)

Prohibition on use of Carve Out. Notwithstanding the foregoing, the Carve

Out shall not include, apply to, or be available for any fees or expenses incurred by any party in
connection with (i) the initiation or prosecution of any claims, causes of action, adversary
proceedings, or other litigation (A) against the Prepetition Lender or (B) challenging the amount,
validity, perfection, priority, or enforceability of or asserting any defense, counterclaim, or offset
to, the obligations and the liens and security interests granted under the DIP Loan Documents or
the indebtedness under the Prepetition Loan Documents (whether in such capacity or otherwise),
including, in each case, without limitation, for lender liability or pursuant to Bankruptcy Code
section 105, 510, 544, 547, 548, 549, 550, or 552, applicable non-bankruptcy law or otherwise;
(ii) attempts to modify any of the rights granted to the DIP Lender or the Prepetition Lender;
(iii) attempts to prevent, hinder, or otherwise delay any of the DIP Lender’s or the Prepetition
Lender’s assertion, enforcement, or realization upon any DIP Collateral or Prepetition Collateral,
as applicable, in accordance with the DIP Loan Documents, this Interim Order, and the Final
Order; (iv) paying any amount on account of any claims arising before the commencement of the
Chapter 11 Cases unless such payments are provided for in the Approved Budget and approved by
an order of this Court; (v) the prosecution or support any plan of liquidation or reorganization that
crams down or reinstates the Prepetition Obligations; or (vi) any direct or indirect objection or
opposition to, or any other effort to impede or compromise in any way, any credit bid made by the
DIP Lender or the Prepetition Lender to the extent such bid is not consistent with this Interim
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Order; provided, that no more than an aggregate of $25,000 of the DIP Loan, the DIP Collateral,
the Prepetition Collateral, proceeds of the foregoing, and the Carve Out may be used by the Official
Committee of Unsecured Creditors in these Chapter 11 Cases to investigate, but not prosecute,
Claims and Defenses (as defined in paragraph 24).
(g)

Reservation of Rights to Object to Allowance of Fees. Nothing in this

paragraph 8, including the establishment of a Carve Out or the applicable Carve Out Reserves,
shall be construed as the DIP Lender’s or Prepetition Secured Parties’ agreement to allow and
compensate the Professional Person’s other than as expressly set forth in the Approved Budget.
All rights to object to or otherwise dispute the allowance and payment of any Professional Person’s
compensation under Bankruptcy Code sections 328, 330, 331, 363 or 503.
9.

Limitations on Charging Expenses Against Collateral.
a.

Subject to entry of the Final Order, and provided that the DIP Lender and

the Prepetition Lender have fully funded or authorized sufficient use of Cash Collateral to fully
fund the Carve Out, no costs or expenses of administration which have been or may be incurred in
the Chapter 11 Cases at any time shall be charged against or recovered from the DIP Lender or
any of their respective claims or the DIP Collateral, as the case may be, pursuant to Bankruptcy
Code section 506(c), or any similar principle of law, without the prior written consent of the DIP
Lender and no such consent shall be implied from any other action, inaction, or acquiescence by
the DIP Lender.
b.

Subject to entry of the Final Order, and provided that the DIP Lender and

Prepetition Lender have fully funded or authorized sufficient use of Cash Collateral to fully fund
the Carve Out, no costs or expenses of administration which have been or may be incurred in the
Chapter 11 Cases at any time shall be charged against or recovered from the Prepetition Lender or
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any of their respective claims or the Prepetition Collateral, as the case may be, pursuant to
Bankruptcy Code section 506(c), or any similar principle of law, without the prior written consent
of the Prepetition Lender and no such consent shall be implied from any other action, inaction, or
acquiescence by the Prepetition Lender.
10.

Limitations Under Bankruptcy Code Section 552(b). Subject to entry of the Final

Order, the Prepetition Lender shall be entitled to all of the rights and benefits of Bankruptcy Code
section 552(b) and the “equities of the case” exception under Bankruptcy Code section 552(b)
shall not apply to the Prepetition Lender with respect to proceeds, products, or offspring of any of
the Prepetition Collateral or the extension of the Adequate Protection Liens to the proceeds,
products, or offspring of the Prepetition Collateral.
11.

Use of Prepetition Collateral, Including Cash Collateral. Subject to the terms and

conditions of the DIP Loan Documents and this Interim Order, and in accordance with the
Approved Budget, which shall be subject to Permitted Variances, the Debtors are hereby
authorized to use the DIP Collateral and Prepetition Collateral, including Cash Collateral, until the
DIP Termination Date (as defined below) for working capital and general corporate purposes,
including interest, fees, costs, and expenses related to these Chapter 11 Cases, the DIP Loan, and
the DIP Loan Documents, including payment of any adequate protection obligations as set forth
herein; provided, that nothing in this Interim Order shall authorize, other than in the ordinary
course of the Debtors’ business, the sale, transfer, lease, encumbrance, or other disposition of any
assets of the Debtors or their Estates without the prior written consent of the DIP Lender (and no
such consent or direction shall be implied from any other action, inaction, or acquiescence by any
DIP Lender or any order of this Court), except as permitted in the DIP Loan Documents and this
Interim Order and approved by the Court to the extent required under applicable bankruptcy law.
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Continuation of Prepetition Liens. Until (a) the Debtors have paid in full all

Prepetition Obligations and (b) all objections and challenges to (i) the liens and security interests
of the Prepetition Lender (including, without limitation, liens granted for adequate protection
purposes) and (ii) the Prepetition Obligations, in each case, have been waived, denied, or barred,
and (c) all of the Debtors’ Stipulations have become binding upon the Debtors, their Estates, and
parties in interest in accordance with paragraph 24 herein, all liens and security interests of the
Prepetition Lender (including, without limitation, liens granted for adequate protection purposes)
shall remain valid and enforceable with the same continuing priority as described herein.
13.

Waiver of Right to Seek Additional Adequate Protection. Unless an Event of

Default has occurred, the DIP Lender and Prepetition Lender agree not to request further or
different adequate protection.
14.

Perfection of DIP Liens and Adequate Protection Liens. This Interim Order shall

be sufficient and conclusive evidence of the validity, perfection, and priority of all liens granted
herein, including the DIP Liens and the Adequate Protection Liens, without the necessity of filing
or recording financing statements, intellectual property filings, mortgages, notices of lien or similar
instruments in any jurisdiction, taking possession of or control over, or the taking of any other
action (including, for the avoidance of doubt, entering into any deposit account control agreement)
to validate or perfect (in accordance with applicable non-bankruptcy law) the DIP Liens and the
Adequate Protection Liens, or to entitle the DIP Lender or the Prepetition Lender to the priorities
granted herein. Notwithstanding the foregoing, the DIP Lender and the Prepetition Lender each
are hereby authorized, but not required, to file or record financing statements, intellectual property
filings, mortgages, notices of lien or similar instruments in any jurisdiction, taking possession of
or control over, or take any other action, as they may elect, in order to validate and perfect the liens
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and security interests granted to them hereunder. In addition, to the extent that any filing and any
other perfection actions described in the foregoing were taken by or in favor of the Prepetition
Lender in respect of the Prepetition Obligations, such filings and actions shall serve to perfect the
DIP Liens in favor of the DIP Lender, securing the DIP Obligations. Whether or not the DIP
Lender or Prepetition Lender chooses to file such financing statements, intellectual property
filings, mortgages, notices of lien or similar instruments in any jurisdiction, take possession of or
control over, or otherwise confirm perfection of the liens and security interests granted to it
hereunder, such liens and security interests shall be deemed valid, perfected, allowed, enforceable,
non-avoidable and not subject to challenge, dispute, or subordination immediately upon entry of
this Interim Order. A certified copy of this Interim Order may, in the discretion of the DIP Lender
or the Prepetition Lender, as the case may be, be filed with any filing or recording office or with
any registry of deeds or similar office, and accordingly, each officer is authorized to accept such
certified copy of this Interim Order for filing and recording.
15.

Appropriateness of Liens. The DIP Liens granted pursuant to this Interim Order to

the DIP Lender are appropriate under Bankruptcy Code section 364(d) because, among other
things: (a) the applicable Prepetition Lender has consented, is deemed to have consented, or does
not otherwise object to such priming DIP Liens granted pursuant to this Interim Order to the DIP
Lender; and (b) the grant of the DIP Liens hereunder is otherwise in compliance with Bankruptcy
Code section 364(d).
16.

Evidence of Liens. The Debtors shall execute and deliver promptly to the DIP

Lender or the Prepetition Lender, as the case may be, all such financing statements, mortgages,
control agreements, notices, and other documents as the DIP Lender or the Prepetition Lender, as
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the case may be, may reasonably request to evidence, confirm, validate, or perfect the DIP Liens
or the Adequate Protection Liens.
17.

Preservation of Rights Granted Under this Interim Order. Other than the Carve-

Out, the DIP Liens, the DIP Superpriority Claims, and any liens permitted pursuant to the
Prepetition Loan Documents or the DIP Loan Documents, no claim or lien having a priority senior
to or pari passu with those granted by this Interim Order to the Prepetition Lender shall be granted
or allowed while any portion of the Adequate Protection Obligations remain outstanding, and the
Adequate Protection Liens shall not be subject to or junior to any lien or security interest that is
avoided and preserved for the benefit of the Debtors’ Estates under Bankruptcy Code section 551
or subordinated to or made pari passu with any other lien or security interest approved by the
Court, whether under Bankruptcy Code section 364(d) or otherwise.
18.

Enforceability of DIP Obligations and Adequate Protection Obligations. Subject

to entry of the Final Order, if any or all of the provisions of this Interim Order are hereafter
reversed, modified, vacated, or stayed, such reversal, stay, modification, or vacatur shall not affect
(a) the validity, priority, or enforceability of any DIP Obligations or the Adequate Protection
Obligations incurred prior to the effective date of such reversal, stay, modification, or vacatur or
(b) the validity, priority, or enforceability of the DIP Liens or the Adequate Protection Liens.
Notwithstanding any such reversal, stay, modification, or vacatur, any use of Cash Collateral, any
DIP Obligations, or any Adequate Protection Obligations incurred by the Debtors to the DIP
Lender or the Prepetition Lender, as the case may be, prior to the effective date of such reversal,
stay, modification, or vacatur shall be governed in all respects by the original provisions of this
Interim Order, and the DIP Lender or the Prepetition Lender shall be entitled to all of the rights,
remedies, privileges, and benefits granted in Bankruptcy Code section 364(e), this Interim Order,
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the DIP Loan Documents (with respect to all DIP Obligations), the Adequate Protection
Obligations, and the use of Cash Collateral.
19.

Survival of Rights Granted Herein. Except as expressly provided in this Interim

Order or in the DIP Loan Documents, the Carve Out, the DIP Liens, the DIP Superpriority Claims,
the Adequate Protection Liens, the Adequate Superpriority Claims, and all other rights and
remedies of the DIP Lender and the Prepetition Lender granted by this Interim Order and the DIP
Loan Documents shall survive, and shall not be modified, impaired, or discharged by (a) the entry
of an order converting any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy
Code or dismissing any of the Chapter 11 Cases, or (b) the entry of a confirmation order and,
pursuant to Bankruptcy Code section 1141(d)(4), the Debtors’ waiver of discharge as to any
remaining DIP Obligations or Adequate Protection Obligations. The terms and provisions of this
Interim Order and the DIP Loan Documents shall continue in these Chapter 11 Cases and in any
Successor Cases, and the DIP Liens, the Adequate Protection Liens, the DIP Obligations, the Carve
Out, the Adequate Protection Obligations, the DIP Superpriority Claims, the Adequate Protection
Superpriority Claims, and the other administrative claims granted pursuant to this Interim Order,
and all other rights and remedies of the DIP Lender or the Prepetition Lender granted by this
Interim Order and the DIP Loan Documents shall continue in full force and effect until all DIP
Obligations are indefeasibly paid in full in cash or receive other treatment as agreed to by the DIP
Lender and all Adequate Protection Obligations, if any, are indefeasibly paid in full in cash or
receive other treatment as agreed to by the Prepetition Lender.
20.

After-Acquired Property. Except as otherwise provided in this Interim Order,

pursuant to Bankruptcy Code section 552(a), all property acquired by the Debtors on or after the
Petition Date is not, and shall not be, subject to any lien of any person or entity resulting from any
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security agreement entered into by the Debtors prior to the Petition Date, including, without
limitation, in respect of the Prepetition Loan Documents (other than with respect to the
replacement liens that form a portion of the Adequate Protection Liens), except to the extent that
such property constitutes proceeds of property of the Debtors that is subject to a valid, binding,
enforceable, perfected, and unavoidable lien as of the Petition Date which is not subject to
subordination under the Bankruptcy Code, other provisions or principles of applicable law or is
otherwise permitted by the DIP Loan Documents.
21.

Protection of the Rights of the DIP Lender or the Prepetition Lender. Unless the

DIP Lender or the Prepetition Lender have provided their prior written consent, as applicable, or
all DIP Obligations have been indefeasibly paid in full in cash, there shall not be entered in any of
these Chapter 11 Cases or any Successor Cases any order (including any confirmation order) that
authorizes any of the following: (a) the obtaining of credit or the incurring of indebtedness that is
secured by a security, mortgage, or collateral interest or other lien on all or any portion of the DIP
Collateral or Prepetition Collateral and/or that is entitled to administrative priority status, in each
case that is superior to or pari passu with the DIP Liens, the DIP Superpriority Claims, the
Prepetition Liens, the Adequate Protection Liens, and/or the Adequate Protection Superpriority
Claims except as expressly set forth in this Interim Order; (b) the use of Cash Collateral for any
purpose other than as permitted in the Approved Budget, DIP Loan Documents, and this Interim
Order; (c) the return of goods pursuant to Bankruptcy Code section 546(h) (or other return of goods
on account of any prepetition indebtedness) to any creditor of any Debtor or any creditor’s taking
any setoff against any of its prepetition indebtedness based upon any such return of goods pursuant
to Bankruptcy Code section 553 or otherwise; or (d) any modification of any of the DIP Lender’s
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or the Prepetition Lender’s rights under this Interim Order, the DIP Loan Documents, or the
Prepetition Loan Documents with respect to any DIP Obligations or Prepetition Obligations.
22.

Proceeds of Subsequent Financing. If the Debtors, any trustee, any examiner with

enlarged powers, any responsible officer, or any other estate representative subsequently appointed
in the Chapter 11 Cases or any Successor Case, shall obtain credit or incur debt other than the
credit or debt provided pursuant to the DIP Loan Documents at any time prior to the repayment in
full of all DIP Obligations and all Prepetition Obligations, including subsequent to the entry of a
confirmation order with respect to the Debtors and the Debtors’ Estates, then all cash proceeds
derived from such credit or debt shall immediately be turned over to the DIP Lender until
indefeasible payment in full of the DIP Obligations in accordance with the DIP Loan Documents.
23.

Cash Management System. The Debtors shall utilize a cash management system

that is the same or substantially similar to their prepetition cash management system as set forth
in the Debtors’ Emergency Motion for Entry of an Order (I) Authorizing the Debtors to Continue
to Operate Their Cash Management System and Perform Intercompany Transactions, and (II)
Granting Related Relief (the “Cash Management Motion”), and all accounts described therein
connection therewith shall be used for purposes and on the terms and conditions set forth in the
Approved Budget, which shall be subject to Permitted Variances. The Debtors and the DIP Lender
are further authorized to enter into any additional agreements providing for the establishment of
lock boxes, blocked accounts, or similar arrangements in favor of the DIP Lender, and any interim
or final order granting the relief sought pursuant to the Cash Management Motion. Any material
changes from the Debtors’ prepetition cash management system as set forth in the Cash
Management Motion must be acceptable to the DIP Lender in its sole and absolute discretion.

37
4840-0617-3400

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

24.

Entered 01/25/21 23:48:39

Page 73 of 190

Challenge Period. The Debtors’ Stipulations and the releases in paragraph C shall

be immediately binding upon the Debtors and any successor thereto (including any chapter 7 or
chapter 11 trustee appointed or elected for any of the Debtors) in all circumstances. The Debtors’
Stipulations and releases in paragraph C shall be binding upon all other parties in interest,
including, without limitation, any statutory or non-statutory committees appointed or formed in
the Chapter 11 Cases and any other person or entity acting or seeking to act on behalf of the
Debtors’ Estates, including any chapter 7 or chapter 11 trustee or examiner appointed or elected
for any of the Debtors, in all circumstances and for all purposes unless such committee or any
other party in interest with standing has filed an adversary proceeding or contested matter (a
“Challenge”) by no later than the earlier of (i) fourteen (14) calendar days prior to any
confirmation hearing regarding a plan of reorganization in these Chapter 11 Cases and (ii) thirty
(30) calendar days after the date of entry of this Interim Order (each date, the “Challenge Period”)
(x) contesting, challenging, or otherwise objecting to the admissions, stipulations, findings, or
releases included in the Debtors’ Stipulations or this Interim Order or (y) otherwise asserting or
prosecuting any action against any or all of the Prepetition Lender in connection with or related to
the Prepetition Obligations, or the actions or inactions of any of the Prepetition Lender arising out
of or related to the Prepetition Obligations or otherwise, including, without limitation, any claim
against any of the Prepetition Lender in the nature of “lender liability” or other causes of action,
setoff, counterclaim, or defense to any of the Prepetition Obligations whether arising at law or at
equity, including, without limitation, any recharacterization, subordination (whether equitable or
otherwise), avoidance, or other claims arising under or pursuant to chapter 5 of the Bankruptcy
Code, or any other claims and causes of action against the Prepetition Lender (all such claims,
defenses, and other actions described in this paragraph are collectively defined as the “Claims and
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Defenses”). If no Challenge is filed during the Challenge Period, all holders of claims and interests
as well as other parties in interest shall be forever barred from bringing or taking any such action,
and the Debtors’ Stipulations and the releases set forth herein and in any Final Order shall be
binding on all parties in interest. If such a Challenge is found to be timely and properly brought,
any claim or action that is not so pleaded shall be forever barred subject to the Federal Rules of
Civil Procedure. In the event of a successful challenge by a plaintiff in such a Challenge, this
Court shall fashion the appropriate remedy. The DIP Liens, Adequate Protection Liens, the DIP
Superpriority Claims, and the Prepetition Liens shall be senior to, and no Prepetition Collateral
may be used to pay, any claims for services rendered by any of the professionals retained by the
Debtors (or any successor trustee or other estate representative in the Chapter 11 Cases or any
Successor Cases), any creditor or party in interest, the Creditors’ Committee (if any), or any other
party in connection with the assertion of or joinder in any claim, counterclaim, action, proceeding,
application, motion, objection, defense or other contested matter against the Prepetition Lender in
connection with (i) invalidating, setting aside, avoiding, subordinating, recharacterizing, or
challenging, in whole or in part, any claims or liens arising under or with respect to the Prepetition
Loan Documents, the Prepetition Obligations, the Prepetition Liens, or the Prepetition Collateral,
or (ii) preventing, hindering, or delaying, whether directly or indirectly, the Prepetition Lender’
assertions or enforcement of their liens, security interests, or realization upon any of the Prepetition
Collateral; provided, however, that in the event the liens, security interests or claims of the
Prepetition Lender are voided, avoided, disallowed, or subordinated, then any lien or priority
granted to the Prepetition Lender hereunder may be voided, avoided, disallowed, or subordinated
to the same extent, and no provision hereof shall preclude or impair the Court from imposing any
appropriate remedy in such event; notwithstanding the foregoing, Prepetition Collateral and Cash
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Collateral may be used by the Debtors to defend against or respond to any claim, counterclaim,
action, proceeding, or other contested matter where any of the Debtors are named as a party or are
required to respond to discovery, including those made in connection with a Challenge. Nothing
in this Interim Order or any Final Order vests or confers on any official committee appointed in
these Chapter 11 Cases or any other party standing or authority to bring, assert, commence,
continue, prosecute, or litigate any cause of action belonging to the Debtors or their Estates,
including, without limitation, the Claims and Defenses with respect to the Prepetition Loan
Documents, the Prepetition Liens, or the Prepetition Obligations.
25.

Maturity Date. The DIP Facility shall mature and be due and payable upon the

earliest to occur of (i) seventy-five (75) days after the Petition Date, (ii) the closing date of any
Section 363 sale for all or substantially all of the Borrower’s assets and the authorization by the
Bankruptcy Court to pay the sale proceeds to the DIP Lender, (iii) the substantial consummation
(as defined in Section 1101 of the Bankruptcy Code) of a plan of reorganization or liquidation filed
in the Chapter 11 Cases that is confirmed pursuant to an order entered by the Bankruptcy Court
and (iv) the date of acceleration of the DIP Loans.
26.

Events of Default. Subject to any applicable cure or any notice period set forth

below, if any, the Debtors’ right to use proceeds of the DIP Facility and Cash Collateral shall
terminate without prior order of this Court or any further action by the DIP Lender or the
Prepetition Lender, unless waived by the DIP Lender in writing and in accordance with the terms
of the DIP Loan Documents, on the earliest to occur of (each, an “Event of Default”, and the date
of any such Event of Default, the “DIP Termination Date”):
a.

the Maturity Date;

b.

the effective date of a confirmed chapter 11 plan in these Chapter 11 Cases;
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the failure to meet or satisfy any of the following Milestones:5
i.

On the Petition Date, the Debtors shall have filed a motion seeking
approval of the DIP Orders, in form and substance acceptable to the
DIP Lender in all respects;

ii.

On the Petition Date, the Debtors shall have filed the Plan and
Disclosure Statement (as defined in the RSA) and a motion seeking,
among other things: (i) conditional approval of the Disclosure
Statement and (ii) a joint hearing for the Court to consider final
approval of the Disclosure Statement and confirmation of the Plan;

iii.

Not later than the date that is five (5) days following the Petition
Date, the Bankruptcy Court shall have entered this Interim DIP
Order, which shall be in full force and effect and shall not have been
(A) vacated, reversed, or stayed, or (B) amended or modified except
as otherwise agreed to in writing by the DIP Lender;

iv.

Not later than the date that is thirty-five (35) days following the
Petition Date, the Bankruptcy Court shall have entered the Final DIP
Order and such Final DIP Order shall be in full force and effect and
shall not have been (A) vacated, reversed, or stayed, or (B) amended
or modified except as otherwise agreed to in writing by the DIP
Lender;

v.

Not later than forty-five (45) days after the Petition Date, the
Debtors shall have obtained entry by the Bankruptcy Court of the
order confirming the Plan (the “Confirmation Order”), in form and
substance acceptable to the DIP Lender.

vi.

Not later than sixty (60) days after the Petition Date, the effective
date of the Plan shall have occurred.

d.

the date that an order is issued by any court of competent jurisdiction
denying confirmation of the Plan in the Chapter 11 Cases;

e.

if any of the Chapter 11 Cases shall be dismissed or converted to a case
under chapter 7 of the Bankruptcy Code or any Debtor shall file a motion
or other pleading or support a motion or other pleading filed by any other
Person seeking the dismissal or conversion of any of the Chapter 11 Cases
under section 1112 of the Bankruptcy Code or otherwise, in each case,
without the consent of the DIP Lender;

For avoidance of doubt and in light of any issues arising from potential governmental closures and due
process considerations relating to COVID-19, the DIP Lender will consider, in good faith and at their
discretion, reasonable extensions of the milestones set forth below on a case by case basis as may become
necessary as a result of any such possible closures and due process issues.
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f.

if a trustee under chapter 7 or chapter 11 of the Bankruptcy Code, a
responsible officer, or an examiner with enlarged powers relating to the
operation of the business (powers beyond those set forth in section
1106(a)(3) and (4) of the Bankruptcy Code) under section 1106(b) of the
Bankruptcy Code shall be appointed in any of the Chapter 11 Cases or any
Debtor shall file a motion or other pleading or shall consent to a motion or
other pleading filed by any other Person seeking any of the foregoing;

g.

entry of an order by the Court without the consent of the DIP Lender
granting any other Superpriority Claim or any Lien (other than the CarveOut and those approved by the DIP Orders) which is pari passu with or
senior to the claims of the DIP Lender against any other Debtor, or there
shall arise or be granted any such pari passu or senior Superpriority Claim
(other than the Carve Out and those approved by the DIP Orders) or any
Debtor shall file a motion or other pleading or support a motion or other
pleading filed by any other Person requesting any of the foregoing (other
than in connection with any financing pursuant to which the DIP
Obligations would be Paid in Full);

h.

three (3) Business Days after entry of an order by the Court, without the
consent of the DIP Lender, granting relief from the automatic stay
applicable under section 362 of the Bankruptcy Code (A) to the holder or
holders of any security interest to proceed against, including foreclosure (or
the granting of a deed in lieu of foreclosure or the like) on, any assets of any
Debtor that have a value in excess of $50,000 in the aggregate (excluding
foreclosure or setoff of liens or security interests on cash or cash equivalents
pledged to secure or support letters of credit, reclamation obligations,
corporate credit card programs or other obligations of a like nature incurred
in the ordinary course of business) or (B) to any state or local environmental
or regulatory agency or authority to proceed against, including foreclose (or
the granting of a deed in lieu of foreclosure or the like) on, any assets of any
Debtor that have a value in excess of $50,000;

i.

an order of the Court (or any other court of competent jurisdiction) shall be
entered, whether on appeal or otherwise, (A) without the written consent of
the DIP Lender, reversing, staying, modifying, or vacating the DIP Orders
that would otherwise be in effect, (B) without the written consent of the DIP
Lender, amending, supplementing or modifying the DIP Orders then in
effect or (C) denying or terminating the use of cash collateral by the Debtors
pursuant to the DIP Orders; or any Debtor shall file a motion or other
pleading or shall support a motion or other pleading filed by any other
Person seeking any of the foregoing;

j.

the failure of any Debtor to comply in any respect with any provision of the
DIP Orders, the RSA, or any DIP Loan Document (in each case, subject to
any applicable notice and cure periods set forth therein);
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k.

the termination of the RSA pursuant to the terms thereof;

l.

the failure of any Debtor to comply with the Affirmative Covenants and
Negative Covenants set forth in the DIP Term Sheet, except with respect to
the Budget Covenant (which is addressed more specifically in
subparagraph x below);

m.

subject to entry of the Final Order, the Court shall enter an order imposing,
surcharging or assessing against any DIP Lender’s interest in the Collateral
any costs of expenses, whether pursuant to sections 506(c) or 552 of the
Bankruptcy Code or otherwise, or any Debtor shall file a motion or other
pleading or support a motion or other pleading filed by any other Person
requesting the foregoing;

n.

the Court shall terminate or reduce the periods pursuant to section 1121 of
the Bankruptcy Code during which the Debtors have the exclusive right to
file a chapter 11 plan and solicit acceptances thereof;

o.

a Debtor seeks court authorization to commence, or shall commence, join
in, assist or otherwise participate as an adverse party in any suit or other
proceeding against the DIP Lender or Prepetition Lender, provided,
however, that the Debtors may comply with discovery requests in
connection with any such suit or other proceeding in accordance with
applicable law;

p.

entry of an order by the Court (or any other court of competent jurisdiction)
approving any financing under Section 364 of the Bankruptcy Code (other
than under the DIP Loan Documents) without the written consent of the DIP
Lender that does not result in payment in full of the DIP Obligations or any
Debtor shall file a motion or other pleading or shall support a motion or
other pleading filed by any other person seeking any of the foregoing;

q.

any Debtor contests the validity or enforceability of any provision of any
DIP Loan Document or any Prepetition Loan Document or the validity,
extent, perfection or priority of a lien or claim granted in favor of the DIP
Lender or the Prepetition Lender or shall support or consent to any other
Person concerning the foregoing; provided, however, that the Debtors may
comply with discovery requests in connection with any suit or proceeding
in accordance with applicable law;

r.

the amendment or modification by the Debtors, or the filing of a pleading
seeking to amend or modify, the Plan, Disclosure Statement, DIP Loan
Documents, or any documents filed pursuant to or in connection with or
required by the Plan and Disclosure Statement;

s.

the filing by any Debtor of any plan under Chapter 11 of the Bankruptcy
Code without the consent of the DIP Lender;
43
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t.

an order of the Court shall be entered approving a sale of substantially all
of the Debtors’ assets that (i) does not propose for all DIP Obligations to be
paid in full on the effective date of such sale or (ii) is not consented to in
writing by the DIP Lender in its sole discretion;

u.

an order (other than the DIP Orders) of the Court shall be entered pursuant
to section 363(k) of the Bankruptcy Code limiting the ability of the DIP
Lender, either individually or together with one or more DIP Lender, to
credit bid the full amount of their claims in the Chapter 11 Cases in
connection with any asset sale process or plan sponsorship process or any
sale of assets (in whole or part) by any Debtor, including without limitation
sales occurring pursuant to section 363 of the Bankruptcy Code or included
as part of any restructuring plan subject to confirmation under section
1129(b)(2)(A)(ii)-(iii) of the Bankruptcy Code;

v.

an order shall have been entered by the Court without the consent of the
DIP Lender providing for a change in venue with respect to these Chapter
11 Cases;

w.

three (3) Business Days after a Debtor shall be enjoined, restrained, or in
any way prevented by order of a court of competent jurisdiction from
continuing to conduct all or any part of the business affairs of the Debtor,
taken as a whole, which could reasonably be expected to have a material
adverse effect on the operation of the business; provided that the Debtors
shall have seven (7) Business Days after the entry of such an order to obtain
a court order vacating, staying or otherwise obtaining relief from the Court
or another court to address any such court order;

x.

a violation of any Permitted Variance in two successive Variance Reports,
unless either violation is subsequently cured by the Debtors or approved in
writing by the DIP Lender within three (3) Business Days of the delivery of
the applicable Variance Report;

y.

any Debtor shall file, support, or acquiesce in any motion or other pleading
with the intent of effectuating a merger, consolidation, disposition,
acquisition, investment, dividend, incurrence of indebtedness, or other
similar transaction outside of the ordinary course of business other than (i)
the commencement of the Chapter 11 Cases, (ii) as permitted under the DIP
Orders or the RSA, or (iii) with the prior consent of the DIP Lender;

z.

three (3) Business Days after the date any Debtor enters into any nonordinary course transaction or makes any payment that is materially
inconsistent with the RSA, the Plan (as defined in the RSA), or the
Approved Budget without the prior written consent of the DIP Lender;

44
4840-0617-3400

Page 79 of 190

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

27.

Entered 01/25/21 23:48:39

Page 80 of 190

aa.

the filing or support by the Debtors or any one of them of any motion or
pleading with the Bankruptcy Court that is not materially consistent with
the RSA; and,

bb.

the solicitation or support of any Alternate Transaction as defined in the
RSA and/or the withdrawal from or announcement of the intention not to
support the Plan.

Rights and Remedies Upon Event of Default. Immediately upon the occurrence and

during the continuation of an Event of Default, notwithstanding the provisions of Bankruptcy Code
section 362, without any application, motion, or notice to, hearing before, or order from the Court,
but subject to the terms of this Interim Order and the Carve Out, (a) the DIP Lender may declare
(such declaration, a “Termination Declaration”) (i) all DIP Obligations owing under the DIP
Loan Documents to be immediately due and payable, (ii) the termination, reduction, or restriction
of any further commitment to extend credit to the Debtors to the extent any such commitment
remains under the DIP Facility, (iii) termination of the DIP Facility and the DIP Loan Documents
as to any future liability or obligation of the DIP Lender, but without affecting any of the DIP
Liens or the DIP Obligations, and (iv) that the application of the Carve Out has occurred through
the delivery of the Carve Out Trigger Notice to the Debtors and (b) subject to this paragraph, the
DIP Lender may declare the immediate termination, reduction, or restriction on the ability of the
Debtors to use Cash Collateral. After three (3) Business Days from the date a DIP Lender delivers
a Termination Declaration in accordance with the foregoing sentence (the “Remedies Notice
Period”), (a) the DIP Lender shall be entitled to exercise their rights and remedies in accordance
with the DIP Loan Documents and this Interim Order to satisfy the DIP Obligations, the DIP
Superpriority Claims, and the DIP Liens, subject to the Carve Out; and (b) the Prepetition Lender
shall be entitled to exercise their rights and remedies to the extent available in accordance with the
applicable Prepetition Loan Documents and this Interim Order with respect to the Debtors’ use of
Cash Collateral, subject to the Carve Out. During the Remedies Notice Period, the Debtors, an
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official committee (if appointed), and/or any party in interest shall be entitled to seek an emergency
hearing with the Court and neither the DIP Lender nor the Prepetition Lender shall oppose the
scheduling of such an emergency hearing, provided, however, that to the extent that the Debtors
or an official committee (if any), seek an emergency hearing for any purpose other than contesting
whether an Event of Default has occurred or is continuing or for the contested use of Cash
Collateral, the professional fees and expenses incurred by the Debtors or an official committee (if
any) shall not be Permitted DIP and Cash Collateral Uses and shall not otherwise be paid from the
proceeds of the DIP Facility or from Cash Collateral. Except as set forth in this paragraph or
otherwise ordered by the Court prior to the expiration of the Remedies Notice Period, the Debtors
shall waive their right to and shall not be entitled to seek relief, including, without limitation, under
Bankruptcy Code section 105, to the extent such relief would in any way impair or restrict the
rights and remedies of the DIP Lender or the Prepetition Lender under this Interim Order, the DIP
Loan Documents, or the Prepetition Loan Documents. Unless the Court orders otherwise, the
automatic stay, as to all of the DIP Lender and the Prepetition Lender (solely with respect to the
use of Cash Collateral to the extent permitted hereunder) shall automatically be terminated at the
end of the Remedies Notice Period without further notice or order. Upon expiration of the
Remedies Notice Period, the DIP Lender and the Prepetition Lender shall be permitted to exercise
all remedies set forth herein, in the DIP Loan Documents, and as otherwise available at law without
further order of or application or motion to this Court consistent with this Interim Order; provided,
that the Prepetition Lender shall be permitted to exercise remedies to the extent available solely
with respect to the Debtors’ use of Cash Collateral.
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Financial Reporting.
a.

Access to Books and Records. Provided that both the DIP Obligations and

the Prepetition Obligations have not yet been satisfied in full in cash, the Debtors will use their
reasonable best efforts to (i) maintain their books, records, and accounts to the extent and as
required by the DIP Loan Documents; (ii) cooperate with, consult with, and provide to the DIP
Lender all such information and documents reasonable requested thereby, including, but not
limited to, tax returns and tax preparation materials, and permit reasonable inspections and access
to such information and documents; (iii) permit the DIP Lender and its consultants, advisors,
professionals, and other representatives to consult with the Debtors’ management and advisors on
matters concerning the Debtors’ businesses, financial condition, operations, and assets; and (v)
permit the DIP Lender, at the Debtors’ cost and expense, to conduct field audits, collateral
examinations, liquidation valuations, and inventory appraisals of any or all of the DIP Collateral
and the Prepetition Collateral.
b.

Weekly Meeting with DIP Lender. On a weekly basis (or more frequently

as the DIP Lender shall request, there shall be a meeting (by conference call) between the DIP
Lender and the Debtors at which shall be reviewed, among other things, the financial results of the
Debtors and the actual results versus projections in the Approved Budget.
29.

Insurance. The Prepetition Lender and the DIP Lender shall be deemed to be loss

payees under the Debtors’ insurance policies and shall act in that capacity, and if either the
Prepetition Lender or DIP Lender, as applicable, receives any proceeds in such capacity, it shall
(subject to the Carve Out) distribute any proceeds recovered or received in respect of any such
insurance policies, first, to the payment of the DIP Obligations until paid in full in accordance with
the terms of the DIP Loan Documents, and second, to the extent such proceeds are proceeds of
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Prepetition Collateral, payment of the Prepetition Obligations, subject to the terms of the
Prepetition Loan Documents. The Debtors shall maintain insurance on the Prepetition Collateral
and the DIP Collateral in amounts, for the risks, and by the entities as required under the Prepetition
Loan Documents and the DIP Loan Documents.
30.

Limitations on Lender Liability. Nothing in this Interim Order, any of the DIP Loan

Documents, or any other documents related thereto shall in any way be construed or interpreted to
impose or allow the imposition upon the DIP Lender or the Prepetition Lender of any liability for
any claims arising from any activities by the Debtors in the operation of their business or in
connection with the administration of these Chapter 11 Cases. The DIP Lender and the Prepetition
Lender shall not be deemed in control of the operations of the Debtors or to be acting as a
“responsible person” or “owner or operator” with respect to the operation or management of the
Debtors. Nothing in this Interim Order or the DIP Loan Documents shall in any way be construed
or interpreted to impose or allow the imposition upon the DIP Lender and the Prepetition Lender
of any liability for any claims arising from the prepetition or postpetition activities of any of the
Debtors.
31.

Interim Order Controls. This Interim Order shall constitute this Court’s findings

of fact and conclusions of law based upon the record of these Chapter 11 Cases at the Interim
Hearing and shall upon its entry by this Court take effect and be fully enforceable nunc pro tunc
to the Petition Date. In the event of any inconsistency between the terms and conditions of the
DIP Loan Documents or this Interim Order, the provisions of this Interim Order shall govern and
control.
32.

Binding Effect of Interim Order.

Immediately upon entry by the Court

(notwithstanding any applicable law or rule to the contrary), the terms and provisions of this
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Interim Order, including the liens granted herein shall, effective as of the Petition Date, become
valid and binding upon and inure to the benefit of the Debtors, the DIP Lender, the Prepetition
Lender, all other creditors of the Debtors, any official committee appointed in these Chapter 11
Cases, the U.S. Trustee, and all other parties in interest and their respective successors and assigns,
including any trustee or other fiduciary hereafter appointed in these Chapter 11 Cases, any
Successor Case, or upon dismissal of the Chapter 11 Cases or any Successor Case.
33.

Costs, Fees, and Expenses of the DIP Lender. Subject to the provisions set forth

herein, the Debtors are authorized to pay, when due and payable and without regard to whether
such fees and expenses were incurred prepetition or postpetition, the DIP Lender Reimbursements,
including, without limitation, fees and expenses incurred in connection with any legal proceeding
relating to or arising out of the DIP Facility or the other transactions contemplated by the DIP Loan
Documents, including the Chapter 11 Cases. Payment of the DIP Lender Reimbursements shall
not be subject to allowance by the Court but shall be subject to the following process. At the same
time such remittance advices are delivered to the Debtors, the professionals for the DIP Lender
shall deliver a copy of their respective remittance advices to counsel for the Committee and the
U.S. Trustee. The remittance advices for such fees and expenses shall not be required to comply
with any U.S. Trustee guidelines related to the payment of fees and expenses of retained estate
professionals, may be in summary form only, and shall not be subject to application or allowance
by the Court. Any objections raised by the Debtors with respect to such remittance advices within
five (5) calendar days of receipt thereof will be resolved by the Court (absent prior consensual
resolution thereof). Pending such resolution, the undisputed portion of any such remittance advices
shall be promptly paid by the Debtors. Except as otherwise ordered by the Court in the event an
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objection is timely filed, such fees and expenses shall not be subject to any setoff, defense, claim,
counterclaim, or diminution of any type, kind, or nature whatsoever.
34.

Right to Credit Bid. Subject to Bankruptcy Code section 363(k) and the terms of

the DIP Loan Documents, the RSA, and the Carve Out, upon entry of the Final Order, (a) the DIP
Lender shall have the right to credit bid all or any portion of the full amount of the DIP Obligations
as part of any asset sale process, whether conducted by Bankruptcy Code section 363 or 1129 or
otherwise and (b) subject to any right to make a Challenge pursuant to paragraph 24, the terms of
the RSA, and the Carve Out upon entry of the Final Order, the Prepetition Lender shall have the
right to credit bid all or any portion of the full amount of the Prepetition Obligations as part of any
asset sale process, whether conducted by Bankruptcy Code section 363 or 1129 or otherwise.
35.

Indemnification of DIP Lender. The DIP Lender shall have no liability to any third

party and shall not be deemed to be in control of the operations of Debtors, or to be acting as a
“responsible person” or managing agent with respect to the operation or management of the
Debtors. The Debtors shall indemnify and hold harmless the DIP Lender and their respective
affiliates and officers, directors, employees, agents, and advisors to the extent set forth in the DIP
Term Sheet.
36.

Good Faith Under Section 364(e). The DIP Lender has acted in good faith in

connection with the DIP Loan Documents, including this Interim Order, and is entitled to rely
upon the protections granted herein and by Section 364(e) of the Bankruptcy Code.
37.

Proofs of Claim. Any order entered by this Court establishing a bar date for any

claims (including, without limitation, administrative claims) in any of the Chapter 11 Cases or any
Successor Case shall not apply to the DIP Lender or the Prepetition Lender. The DIP Lender and
the Prepetition Lender shall not be required to file proofs of claim or requests for approval of
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administrative expenses authorized by this Interim Order and, upon the entry thereof, the Final
Order, relating to the amount of the DIP Obligations, the Prepetition Obligations, the Adequate
Protection Superpriority Claim, the Adequate Protection Liens, the Prepetition Liens, the DIP
Liens, and the DIP Superpriority Claims shall constitute a timely filed proof of claim and/or
administrative expense request.
38.

Restrictions on Use of Proceeds. Notwithstanding anything herein to the contrary,

no proceeds from the DIP Facility, DIP Collateral, Cash Collateral, Prepetition Collateral, or
proceeds, products, or offspring thereof or any portion of the Carve Out may be used by any of the
Debtors, any official committee, or any trustee or other estate representative appointed in these
Chapter 11 Cases or any Successor Case, or any other person, party, or entity to (or to pay any
professional fees and disbursements incurred in connection therewith) (a) request authority to
obtain postpetition loans or other financial accommodations pursuant to Bankruptcy Code section
364(c) or (d) or otherwise, other than from the DIP Lender; (b) investigate, assert, join, commence,
support, or prosecute any action for any claim, counterclaim, action, proceeding, application,
motion, objection, defense, or other contested matter seeking any order, judgment, determination,
or similar relief against, or adverse to the interests of, in any capacity, any or all of the DIP Lender,
the Prepetition Lender, and their respective officers, directors, employees, agents, attorneys,
affiliates, assigns, or successors, with respect to any transaction, occurrence, omission, action, or
other matter; (c) modify or attempt to modify any of the rights granted to the DIP Lender with
respect to the DIP Facility; (d) subject to paragraph 27, attempt to prevent, hinder, or otherwise
delay the DIP Lender’s assertion, enforcement, or realization upon any DIP Collateral in
accordance with the DIP Loan Documents and this Interim Order once an Event of Default has
occurred and after delivery of a Termination Declaration except to the extent set forth herein with
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respect to the Remedies Notice Period; (e) prosecute or support any plan of liquidation or
reorganization that crams down or reinstates the Prepetition Obligations; (f) directly or indirectly
object to, impede, oppose, or compromise in any way any credit bid made by the DIP Lender or
the Prepetition Lender made in accordance with this Interim Order and the RSA; or (g) pay any
amount on account of any claims arising before the commencement of the Chapter 11 Cases unless
such payments are approved by an order of this Court. Neither the DIP Lender nor the Prepetition
Lender shall be responsible for the direct payment or reimbursement of any fees or disbursements
of any retained professionals, the Committee (if any), the U.S. Trustee, or the Clerk of this Court
(or of any other entity) incurred in connection with the Chapter 11 Cases or any Successor Case,
and nothing in this Interim Order or otherwise shall be construed to obligate such parties in any
way to (i) pay such compensation to or to reimburse such expenses or (ii) assure that the Debtors
have sufficient funds on hand to pay any of the foregoing.
39.

Interim Compensation Procedures. The DIP Lender hereby consents to entry of an

order (the “Interim Compensation Order”), to be entered contemporaneously with this Interim
Order, in a form reasonably acceptable to the DIP Lender. The Interim Compensation Order will
provide for: (x) Professional Persons to serve invoices every two weeks (“Interim Invoices”)
upon: (1) the DIP Lender; (2) the Debtors; (3) the U.S. Trustee; (4) the Committee; and (5) such
other parties as the Court may direct (collectively, with the foregoing parties’ counsel of record,
the “Invoice Notice Parties”); (y) the Debtors’ authorization to utilize the Carve Out Reserve, if
funded pursuant Paragraph 8(c) above, or, if the Carve Out Reserve is not yet funded, available
cash on hand, to pay 80% of the undisputed fees and 100% of actual and necessary expenses set
forth in the Interim Invoices, provided that such payments do not exceed the line item for
Professional Persons’ compensation in the Approved Budget. Any payment or reimbursement
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made prior to the occurrence of the Termination Declaration Date in respect of any Allowed
Professional Fees shall reduce the Carve Out Reserve dollar-for-dollar, provided, however, that,
while Debtors shall use reasonable best efforts to comply with the Approved Budget, consistent
with the terms of the RSA, nothing in the Approved Budget, the Carve Out, the Carve Out Reserve,
this Interim Order or otherwise shall be construed a cap on such Allowed Professional Fees.
40.

Rights Preserved. Other than as expressly set forth in this Interim Order, any other

rights, claims, or privileges (whether legal, equitable, or otherwise) of the DIP Lender and the
Prepetition Lender are preserved. Nothing contained herein shall be deemed to be a finding by
this Court or an acknowledgement by the Prepetition Lender that the adequate protection granted
herein does in fact adequately protect the Prepetition Lender against any postpetition diminution
in value of the Prepetition Collateral.
41.

No Waiver by Failure to Seek Relief. The failure or delay of the DIP Lender or the

Prepetition Lender to seek relief or otherwise exercise their respective rights and remedies under
this Interim Order, the Prepetition Loan Documents, the DIP Loan Documents, or applicable law,
as the case may be, shall not constitute a waiver of any of the rights hereunder, thereunder, or
otherwise of the DIP Lender or the Prepetition Lender.
42.

No Third Party Rights. Except as explicitly provided for herein, this Interim Order

does not create any rights for the benefit of any third party, creditor, equity holder, or any direct,
indirect, or incidental beneficiary.
43.

No Marshaling. Subject to entry of the Final Order, (i) the DIP Lender shall not be

subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect to any
of the DIP Collateral, and proceeds of the DIP Collateral shall be received and applied pursuant to
this Interim Order and the DIP Loan Documents notwithstanding any other agreement or provision
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to the contrary, and (ii) the Prepetition Lender shall not be subject to the equitable doctrine of
“marshaling” or any other similar doctrine with respect to any of the Prepetition Collateral.
44.

Immediate Enforceability. This Interim Order shall constitute findings of fact and

conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be fully enforceable
nunc pro tunc to the Petition Date immediately upon execution hereof.

Notwithstanding

Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 7062, or 9024 or any other Bankruptcy Rule, or
Rule 62(a) of the Federal Rules of Civil Procedure, this Interim Order shall be immediately
effective and enforceable upon its entry and there shall be no stay of execution or effectiveness of
this Interim Order. Good cause has been shown for immediate entry of this Interim Order pursuant
to Bankruptcy Rules 4001(b)(2) and (c)(2) and Local Rule 4001-2.
45.

Retention of Jurisdiction. The Court shall retain jurisdiction to enforce this Interim

Order according to its terms to the fullest extent permitted by applicable law.
46.

Final Hearing. The Final Hearing to consider entry of the Final Order is scheduled

for ___________, 2021 at __:__ (CT) before the Honorable Stacey G.C. Jernigan, United States
Bankruptcy Judge, at the United States Bankruptcy Court for the Northern District of Texas, Dallas
Division, Earle Cabell Federal Building, 1100 Commerce St., Courtroom #1, Dallas, TX 752421496.
47.

Notice of Final Hearing. Within three (3) Business Days of the date of the entry of

this Interim Order, the Debtors shall serve, by United States mail, first-class postage prepaid, a
copy of the Motion and this Interim Order upon: (a) the U.S. Trustee; (b) the Internal Revenue
Service; (c) the parties included on the Debtors’ consolidated list of thirty (30) largest unsecured
creditors; (d) counsel to the DIP Lender; (e) counsel to the Prepetition Lender; (f) financial
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institutions where the Debtors hold bank accounts; and (g) any party that has filed prior to such
date a request for notices under Bankruptcy Rule 2002 with the Court.
48.

Objection Deadline. Objections, if any, to the relief sought in the Motion and entry

of the Final Order shall be in writing, shall set forth with particularity the grounds for such
objections or other statement of position, shall be filed with the Clerk of the Court, and personally
served upon: (a) proposed counsel to the Debtors; (b) the U.S. Trustee; (c) proposed counsel to
the Creditors’ Committee, if any; and (d) counsel to the DIP Lender so that such objections are
filed with the Court and received by said parties on or before 4:00 p.m. (CT) on _______, 2021.
# # # END OF ORDER # # #
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Submitted by:
Jason S. Brookner (TX Bar No. 24033684)
Aaron M. Kaufman (TX Bar No. 24060067)
Lydia R. Webb (TX Bar No. 24083758)
Amber M. Carson (TX Bar No. 24075610)
GRAY REED & MCGRAW LLP
1601 Elm Street, Suite 4600
Dallas, Texas 75201
Telephone:
(214) 954-4135
Facsimile:
(214) 953-1332
Email:
jbrookner@grayreed.com
akaufman@grayreed.com
lwebb@grayreed.com
acarson@grayreed.com
-andPaul D. Moak (TX Bar No. 00794316)
GRAY REED & MCGRAW LLP
1300 Post Oak Boulevard, Suite 2000
Houston, Texas 77056
Telephone:
(713) 986-7127
Facsimile:
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Email:
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Proposed Counsel to the Debtors
and Debtors in Possession
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CICI’S HOLDINGS, INC.
AND AFFILIATES
$9,000,0001 SENIOR SECURED SUPER-PRIORITY
DEBTOR IN POSSESSION LOAN AND SECURITY AGREEMENT
NON-BINDING
SUMMARY OF PROPOSED MATERIAL TERMS AND CONDITIONS
This Summary of Proposed Material Terms and Conditions (this “DIP Term Sheet”)
outlines certain material terms of a potential Senior Secured Super-Priority Debtor in Possession
Credit Facility proposed to be provided by the DIP Lender (as defined below) to CiCi’s Holdings,
Inc. (“Holdings”) and its affiliated debtors and debtors in possession (collectively, the “Debtors”)
pursuant to that certain Restructuring Support and Forbearance Agreement dated January 14, 2021
(the “RSA”)2 by and among the parties thereto, and in connection with the Debtors’ voluntary
chapter 11 cases subject to, among other conditions, the negotiation and execution of definitive
documentation in form and substance acceptable to the DIP Lender (as defined below), entry of
definitive DIP Orders (as defined below) in forms and substance acceptable to the DIP Lender in
its sole and absolute discretion and the satisfaction of the other conditions set forth herein and in
any definitive documentation.
This DIP Term Sheet does not attempt to describe all of the terms, conditions and
requirements that would pertain to the financing described herein, but rather is intended to outline
certain basic items around which the DIP Lender currently believes a financing could be structured.
In addition, the pricing and all other terms included herein are based on market conditions on the
date hereof and are subject to change in all respects.
THIS DIP TERM SHEET DOES NOT PURPORT TO SUMMARIZE ALL OF THE
TERMS AND CONDITIONS THAT MAY BE IN THE DEFINITIVE DIP ORDERS. THIS
DIP TERM SHEET IS NOT INTENDED TO MODIFY THE TERMS OF THE RSA, AND
ANY CONFLICT WITH THE EXPRESS TERMS OF THE RSA SHALL BE RESOLVED
IN FAVOR OF THE RSA. THIS DIP TERM SHEET SHALL BE GOVERNED BY RULE
408 OF THE FEDERAL RULES OF EVIDENCE AND ANY AND ALL SIMILAR AND
APPLICABLE RULES AND STATUTORY PROVISIONS GOVERNING THE NONADMISSIBILITY OF SETTLEMENT DISCUSSIONS.
Debtors:

i.

Holdings;

ii.

Pizza Parent, LLC;

iii.

Awesome Acquisition Company;

iv.

JMC GP, LLC;

1

This amount includes a roll-up of an amount of the Prepetition Debt.

2

Terms not defined herein shall carry the meanings set forth in the RSA.
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v.

CiCi GP, LLC;

vi.

JMC Restaurant Distribution, LP;

vii.

CiCi Enterprises, LP;

viii.

CiCi Acquisition Company, LLC; and,

ix.
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CiCi Services, LLC.

Collectively, the “Debtors”.
Venue:

The United States Bankruptcy Court for the Northern District of Texas (the
“Bankruptcy Court”). The Debtors’ chapter 11 cases (the “Chapter 11
Cases”) shall be jointly administered.

Petition Date:

On or before January 25, 2021 for each of the Debtors.

Certain
Prepetition Debt:

That certain Credit Agreement, dated as of August 29, 2016 by and among
Holdings; Pizza Parent, LLC (“Parent”); certain subsidiaries of Holdings
as guarantors; Wells Fargo Bank, National Association, as Administrative
Agent (in such capacity, the “Original Administrative Agent”), Swingline
Lender and Issuing Lender; Bank of America, N.A. and Citizens Bank,
N.A., as Co-Syndication Agents; and the Lenders defined therein
(collectively, the “Original Lenders”); as amended by First Amendment
to Credit Agreement and Waiver, dated as of April 17, 2019, by and among
Holdings and Parent, the Original Administrative Agent and the Original
Lenders, and Second Amendment to Credit Agreement, dated as of
September 20, 2019, by and among Holdings, Parent, the Credit Parties, the
Original Administrative Agent, and the Original Lenders (the “Credit
Agreement”); and that certain Security and Pledge Agreement, dated as of
August 29, 2016 by and among Holdings, Parent, the other guarantors under
the Credit Agreement, and the Original Administrative Agent (the
“Security Agreement,” and, together with the Credit Agreement and
related loan documents, the “Prepetition Loan Documents.”).
On or about December 11, 2020, the Original Lenders assigned all of their
rights, interests, and obligations under the Credit Agreement to D & G
Investors, L.L.C. (in its capacity as assignee of the Original Lenders under
the Prepetition Credit Agreement, the “Prepetition Lender”). On January
5, 2021, the Original Administrative Agent resigned and the Prepetition
Lender appointed Wilmington Trust, National Association as its successor
Administrative Agent (in such capacity, the “Prepetition Administrative
Agent”) under the Credit Agreement and other Prepetition Loan
Documents.
As of December 11, 2020, the Debtors were liable to the Prepetition Lender
in the amount of approximately $81,640,000 in principal and accrued and
unpaid interest, plus additional interest, fees, expenses and costs arising
pursuant to the terms of the Prepetition Loan Documents (the “Prepetition
Obligations”), secured by substantially all of the personal property assets
2
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of the Debtors, including, but not limited to, (i) a pledge of all accounts,
accounts receivable, chattel paper, documents, general intangibles and
payment intangibles, (ii) inventory, (iii) equipment and fixtures, (iv) deposit
accounts, (v) money, (vi) investment property, (vii) pledged equity,
(viii) distribution assets residing on certain owned real property (e.g.,
Coppell, Texas), (ix) intellectual property including, but not limited to
trademarks, copyrights and copyright licenses, patents and patent licenses,
(x) proceeds, product and offspring of the aforementioned, as more fully set
forth in the Security Agreement and related documents (the “Prepetition
Collateral”).
Borrower:

Holdings (“Borrower” in its capacity as a debtor and debtor in possession
in the Chapter 11 Cases).

Guarantors:

i.
ii.
iii.
iv.
v.
vi.
vii.
viii.

Pizza Parent, LLC;
Awesome Acquisition Company;
JMC GP, LLC;
CiCi GP, LLC;
JMC Restaurant Distribution, LP;
CiCi Enterprises, LP;
CiCi Acquisition Company, LLC; and,
CiCi Services, LLC.

Collectively, the “Guarantors,” each in their capacity as debtors and
debtors in possession in the Chapter 11 Cases.
DIP Lender:

D & G Investors, L.L.C. (the “DIP Lender”).

Amount and
Borrowings:

A senior secured super-priority priming debtor in possession credit facility
(the “DIP Facility”) in an aggregate principal amount not to exceed $9
million (the “Total DIP Commitment”), which shall be comprised of three
million dollars ($3,000,000) of new money (the “DIP New Money Term
Financing”) and a deemed term loan “roll up” of six million dollars ($6
million, and together with the DIP New Money Term Financing, the “DIP
Loans”) of Prepetition Obligations under the Credit Agreement (the “DIP
Term Financing”).
Borrowings under the DIP Facility shall be in an amount not to exceed (x)
on the Closing Date, the lesser of (i) $250,000 and (ii) the aggregate
principal amount permitted under the Interim Order; and (y) thereafter,
draws in an aggregate principal amount equal to that requested by the
Debtors and approved by the DIP Lender subject to the borrowing
conditions set forth herein and in the DIP Orders, and expenditures set forth
in the Approved Budget. The aggregate principal amount of all DIP Loans
shall not exceed the Total DIP Commitment. Once repaid or prepaid, the
DIP Loans incurred under the DIP Facility may not be re-borrowed without
the written consent of the DIP Lender in its sole and absolute discretion.

3
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For purposes of borrowing pursuant to the Interim Order, only amounts
borrowed on an interim basis shall be subject to the roll up. For example,
if $250,000 is borrowed pursuant to the Interim Order, then the roll up shall
only be $500,000. The remainder of the DIP Term Financing will be rolled
up upon entry of the Final Order.
Amortization:

None.

Interest Rate:

Interest on the DIP Loans shall accrue at a rate per annum equal to fifteen
percent (15%) per annum (the “Interest Rate”), payable in kind. All
interest shall be computed on the basis of a 360-day year, provided however,
that interest shall only be due and payable as Adequate Protection consistent
with the “Adequate Protection” section below.
After the occurrence and during the continuation of an Event of Default
under the DIP Orders (as defined below), interest on the DIP Loans shall
accrue at the Default Interest Rate, which shall be the Interest Rate plus
5.00% per annum.

Fees:

The Debtors will not incur any fees (commitment or exit) in connection
with the DIP Loans; provided, however, the Debtors will reimburse the DIP
Lender for its professional fees and costs and those of the Prepetition
Administrative Agent (the “DIP Lender Reimbursements”) on a weekly
basis on demand as additional Adequate Protection (in addition to that set
forth below).

Documentation:

The DIP Facility will be evidenced by this DIP Term Sheet, an interim order
entered by the Bankruptcy Court approving the DIP Facility on an interim
basis (the “Interim DIP Order”), a final order entered by the Bankruptcy
Court approving the DIP Facility on a final basis (the “Final DIP Order”
and, together with the Interim DIP Order, the “DIP Orders”), and the
related notes (if any), security agreements, pledge agreements, control
agreements, guarantees, mortgages and other legal documentation or
instruments required to be delivered in connection with the foregoing by
the DIP Lender (together with this DIP Term Sheet and the DIP Orders, the
“DIP Loan Documents”), in each case in form and substance acceptable
to the DIP Lender.
The DIP Loan Documents shall contain terms and conditions customary for
debtor in possession financing agreements and consistent with this DIP
Term Sheet and shall otherwise be in form and substance satisfactory to the
DIP Lender.

Closing Date:

The closing date of the DIP Facility (the “Closing Date”) shall occur on or
about the date of entry of the Interim DIP Order and shall be the first
business day on which the conditions precedent set forth in the Interim DIP
Order have been satisfied or waived by the DIP Lender.
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Optional
Prepayment:

The DIP Loans may at any time prior to the Maturity Date be repaid in
whole or in part.

Mandatory
Prepayment:

The DIP Loan Documents will contain customary mandatory prepayment
events for financings of this type (“Mandatory Prepayments”), including,
without limitation, (i) prepayments of 100% of the net cash proceeds from
any sale of assets outside the ordinary course of business in excess of
$100,000, and (ii) prepayments of the entire principal amount of DIP Loans
outstanding upon the occurrence of an Event of Default, subject to the terms
and conditions of the DIP Orders.

Maturity Date

The DIP Facility shall mature and be due and payable upon the earliest to
occur of (i) seventy-five (75) days after the Petition Date, (ii) the closing
date of any Section 363 sale for all or substantially all of the Borrower’s
assets and the authorization by the Bankruptcy Court to pay the sale
proceeds to the DIP Lender, (iii) the substantial consummation (as defined
in Section 1101 of the Bankruptcy Code) of a plan of reorganization or
liquidation filed in the Chapter 11 Cases that is confirmed pursuant to an
order entered by the Bankruptcy Court, and (iv) the date of acceleration of
the DIP Loans (the “Maturity Date”).

Use of Proceeds:

The proceeds of the DIP Facility shall solely be used, in each case, subject
to the Approved Budget, to (i) provide working capital and for general
corporate purposes of the Debtors during the Chapter 11 Cases; (ii) pay
interest, fees, costs and expenses related to the DIP Facility; (iii) pay the
fees, costs and expenses of the estate professionals retained in the Chapter
11 Cases as set forth in the Approved Budget and approved by the
Bankruptcy Court; (iv) pay fees, costs and expenses of the DIP Lender and
the Prepetition Lender, including the fees and expenses of the their
professionals, advisors, and consultants, and those of the Prepetition
Administrative Agent; (v) to refinance certain amounts under the Credit
Agreement; (vi) make all permitted payments of costs of administration of
the Chapter 11 Cases; and (vii) pay such prepetition expenses as are
consented to by the DIP Lender and approved by the Bankruptcy Court.
No proceeds of the DIP Facility shall be used, directly or indirectly,
to challenge, object to, contest or raise any defense to, the validity, security,
perfection, priority, extent or enforceability of any amount due under or the
liens or claims granted under or in connection with the Prepetition Loan
Documents, other than amounts not to exceed $25,000 in the aggregate
incurred by any Official Committee of Unsecured Creditors in the Chapter
11 Cases in connection with an assessment of the extent and validity of the
liens and claims of the Prepetition Lender.
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Variance and
Budget Covenant:

With respect to operating disbursements only, the Debtors shall not permit
any Line-Item Variance that is unfavorable to the DIP Lender, in the sole
discretion of the DIP Lender, to exceed ten percent (10%) (such permitted
variance with respect to operating disbursements only, the “Permitted
Variance” and, such limitation on operating disbursements only, the
“Budget Covenant”). Notwithstanding the foregoing, without the prior
written consent of the DIP Lender, no other variance of the amounts set
forth in the Approved Budget is pre-authorized and no executive bonuses
or employee wages shall be paid that are not otherwise authorized by any
order entered in connection with the Debtors’ Emergency Motion for Entry
of an Order (I) Authorizing the Debtors to (A) Pay Prepetition Wages,
Salaries, Other Compensation, and Reimburseable Expenses, and (B)
Continue Employee Benefits Programs, and (II) Granting Related Relief.
For the avoidance of doubt, DIP Lender Reimbursements and Allowed
Professional Fees (as defined below) shall not be considered operating
disbursements.

Security:

All obligations of the Debtors to the DIP Lender under the DIP Facility,
including, without limitation, all principal and accrued interest, premiums,
costs, fees, expenses and any other amounts due under the DIP Facility
(collectively, the “DIP Obligations”), shall be secured by first-priority
perfected liens and security interests, subject to the Carve Out, pursuant to
Bankruptcy Code §§ 364(c)(2), (c)(3) (subject also to Permitted Liens
specifically set forth in the DIP Orders), and (d)(1) (the “DIP Liens”) on
all assets and properties of each of the Debtors (whether tangible,
intangible, real, personal or mixed), whether now owned or hereafter
acquired and wherever located, before or after the Petition Date, including,
without limitation, all cash, cash equivalents, accounts, as-extracted
collateral, bank accounts (including deposit accounts and securities
accounts), inventory, equipment, commercial tort claims, documents,
equity interests or capital stock in domestic and foreign subsidiaries,
fixtures, goods, investment property, instruments, chattel paper, real
property, leasehold interests, letter-of-credit rights and letters of credit,
money, contracts, books and records, software, patents, copyrights,
trademarks and other intellectual property, general intangibles (including
payment intangibles), receivables (including those owed to the Debtors
generated by intercompany transactions), supporting obligations, all claims
or causes of action (including, subject to entry of the Final DIP Order,
proceeds from Avoidance Actions (to be defined in the DIP Orders), and all
products, offspring, profits and proceeds thereof (collectively, the “DIP
Collateral”).
The DIP Liens shall be effective and perfected with the foregoing specified
priority as of the entry of the Interim DIP Order and without requiring the
execution, filing or recording of mortgages, deeds of trust, assignments of
leases and rents, security agreements, pledge agreements, collateral
assignments, control agreements, acknowledgements, financing statements,
6
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fixture filings, or other agreements or instruments, or the taking of any
action to obtain possession or control of any collateral. However, if the DIP
Lender so requires, the Debtors shall use their commercially reasonable
efforts to execute, file or record any or all of the documents described in the
preceding sentence and/or take any action so that the DIP Lender obtains
possession or control of any collateral.
Superpriority DIP
Claims:

All of the claims of the DIP Lender on account of the DIP Obligations shall
be entitled to the benefits of section 364(c)(1) and 364(e) of the Bankruptcy
Code, and shall have superpriority over any and all administrative expenses
of the kind that are specified in sections 105, 326, 328, 330, 331, 503(b),
506(c), 507(a), 507(b), 546(c), 726, 1114 or any other provisions of the
Bankruptcy Code, (the “Superpriority DIP Claims”), subject only to the
Carve Out.
The Superpriority DIP Claims will, at all times during the period that the
DIP Loans remain outstanding, remain senior in priority to all other claims
or administrative expenses, including without limitation any claims allowed
pursuant to the obligations under or in connection with the Credit
Agreement, subject only to the CarveOut.

Carve Out:

3

Carve Out shall mean the sum of: (i) all fees required to be paid to the Clerk
of the Court, or any claims and noticing agent acting in such capacity, and
to the Office of the United States Trustee under section 1930(a) of title 28
of the United States Code plus interest at the statutory rate (without regard
to the Termination Declaration Date); (ii) all accrued and unpaid fees,
disbursements, costs, and expenses (the “Allowed Professional Fees”)
incurred by professionals or professional firms retained by the Debtor or its
estate pursuant to sections 327, 328 or 363 of the Bankruptcy Code and any
statutory committee (each, a “Committee”) appointed in the chapter 11
case pursuant to section 1103 of the Bankruptcy Code (collectively, the
“Professionals” or “Professional Persons”), which Allowed Professional
Fees: (x) are allowed by this Court, at any time, whether by interim order,
procedural order, or otherwise; (y) were incurred (regardless of when
invoiced or applied for) on or after the Petition Date, and prior to the
Termination Declaration Date (defined below), and (z) are generally
provided for in the Approved Budget, with which the Debtors shall use
reasonable best efforts to comply, consistent with the terms of the RSA;3
and (iii) Allowed Professional Fees of Professional Persons in an aggregate
amount not to exceed $100,000.00 for all such Professionals (for the
avoidance of doubt, in the aggregate and, not on a professional-byprofessional basis), incurred after the first business day following delivery
by the DIP Lender of the Carve Out Trigger Notice, to the extent allowed
at any time, whether by interim order, procedural order, or otherwise and

Subject to the DIP Lender’s right to object to the allowance of any Allowed Professional Fees, nothing in
the Approved Budget for Professional Fees or this Term Sheet shall be construed a cap on such Allowed
Professional Fees.
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such availability remains in the Approved Budget for the payment of
Professional Fees (the amounts set forth in this clause (iii) being the “PostCarve Out Trigger Notice Cap”).
“Carve Out Trigger Notice” shall mean a written notice delivered by
email (or other electronic means) by the DIP Lender to the Debtors, their
lead restructuring counsel, the U.S. Trustee, and counsel to the Committee,
which notice may be delivered following the occurrence and during the
continuation of an Event of Default and acceleration of the DIP Obligations
under the DIP Facility, stating that the Post-Carve Out Trigger Notice Cap
has been invoked.
“Termination Declaration Date” shall mean the day on which a Carve Out
Trigger Notice is given by the DIP Lender to the Debtors with a copy to
counsel to the Committee.
On the earlier of: (x) the day on which a Carve Out Trigger Notice is given
by the DIP Lender to the Debtors with a copy to counsel to the Committee
(the “Termination Declaration Date”); and (y) the entry of a Final Order,
the DIP Lender shall advance to the Debtors under the DIP Facility the
agreed professional fee line item in the Approved Budget (the “Carve Out
Reserve”). The Debtors shall deposit and hold the Carve Out Reserve in a
segregated account in trust to pay such Allowed Professional Fees. The
DIP Lender shall not sweep or foreclose on cash (including cash received
as a result of the sale or other disposition of any assets) of the Debtors until
the Carve Out Reserves have been fully funded, but shall have a security
interest in any residual interest in the Carve Out Reserves, with any excess
paid to the DIP Lender for application in accordance with the DIP
Documents. Further, notwithstanding anything to the contrary in this
Interim Order, the Debtors shall use reasonable best efforts to comply with
the Approved Budget, consistent with the terms of the RSA. For the
avoidance of doubt and notwithstanding anything to the contrary in this
Interim Order, the DIP Facility, or in any Prepetition Loan Documents, the
Carve Out shall be senior to all liens and claims securing the DIP Facility,
the Adequate Protection Liens, the DIP Superpriority Claims and the
Adequate Protection Superpriority Claims, and any and all other forms of
adequate protection, liens, or claims securing the DIP Obligations or the
Prepetition Obligations.
Conditions
Precedent to
Closing:

Usual and customary conditions precedent for transactions of this type and
others that are satisfactory to the DIP Lender, and in any event including,
without limitation, the following:
1.

All DIP Loan Documents shall be in form and substance
satisfactory to the DIP Lender and all such documentation
required to be executed shall have been executed and delivered
to the DIP Lender;
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2.

The Bankruptcy Court shall have entered the Interim DIP Order
in form satisfactory to the DIP Lender; and,

3.

The DIP Lender Reimbursements shall have been paid in full in
cash or paid from the proceeds of the DIP Loans.

Representations
and Warranties:

Usual and customary for transactions of this type and others that are
satisfactory to the DIP Lender.

Financial
Reporting:

Beginning the Wednesday of the second full week following the date of an
Interim Order and every Wednesday thereafter (each such Wednesday, a
“Variance Report Date”), the Debtors shall deliver to the DIP Lender a
line-by-line variance report (each, a “Variance Report”) setting forth, in
reasonable detail, any differences between actual disbursements for each
such line item for the prior week period versus projected disbursements set
forth in the Approved Budget for each such line item for such period (such
difference with respect each line item, a “Line-Item Variance”) and on a
cumulative basis for the period from the Petition Date to the report date,
together with a statement, substantially in the form attached hereto,
certifying compliance with the Budget Covenants (with supporting back-up
in reasonable detail) and certifying that no disbursements inconsistent with
the Budget Covenants (defined below) have been made. The Variance
Report shall also provide a reasonably detailed explanation for any variance
and shall be in form and substance acceptable to the DIP Lender in its sole
and absolute discretion
In addition to the Variance Reports, the Debtors shall provide any other
financial reporting at the reasonable request of the DIP Lender, including,
but not limited to, tax returns and/or tax preparation materials.
Additionally, on a weekly basis (or more frequently as the DIP Lender shall
request), there shall be a meeting (by conference call) with the Debtors at
which meeting shall be reviewed, among other things, the financial results
of Debtors and the financial condition of the Debtors and the actual results
versus projections in the Approved Budget then in effect.

Affirmative
Covenants:

The DIP Orders will contain affirmative covenants that are usual and
customary for transactions of this type satisfactory to the Debtors and the
DIP Lender, including, without limitation, covenants that each of the
Debtors shall, and shall cause the other Debtors to:


Meet customary reporting requirements, including those outlined in
this DIP Term Sheet;



Comply with law and contractual obligations;



Adhere to the Budget Covenant;



Maintain their corporate existence;
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Maintain insurance in amounts, on terms and with specified insurers;



Pay their taxes;



Permit site visits as may be reasonably requested by the DIP Lender
during normal business hours;



Maintain and provide reasonable access to books and records;



Comply with certain covenants related to future collateral;



Notify DIP Lender of certain material events;



Maintain compliance with certain ERISA requirements;



Maintain compliance with certain environmental requirements;



Maintain its properties and assets;



Obtain and maintain governmental authorizations;



Maintain current financial records in accordance with GAAP; and



Comply with the Milestones.

The DIP Orders will contain negative covenants that are usual and
customary for transactions of this type satisfactory to the DIP Lender,
including, without limitation, covenants that the Debtors shall not, and shall
not permit any of their subsidiaries to:


create, incur or suffer to exist any postpetition lien, security interest or
debt other than (i) those granted pursuant to the DIP Orders, (ii)
carriers’, mechanics’, warehousemen’s, repairmen’s or other similar
liens arising in the ordinary course of business, (iii) pledges or
deposits in connection with workers’ compensation, unemployment
insurance and other social security legislation and (iv) deposits to
secure the payment of any postpetition statutory obligations,
performance bonds and other obligations of a like nature incurred in
the ordinary course of business;



Sell, lease, transfer or otherwise dispose of property, except as
permitted by the DIP Orders;



Amend their organizational documents;



Pay or make any distribution on account of any class of any Debtor’s
or any of its Subsidiaries’ equity interests in cash or property, or
redeem, purchase or otherwise acquire any of the equity interests of
any such person;



Make any loans (including to directors, officers and employees);



Make investments;
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Enter into transactions with affiliates of the Debtors except as
specifically permitted by the DIP Orders or the DIP Loan Documents;



Sell, issue, transfer or otherwise dispose of any stock or other equity
interest of any Debtor;



(a) consolidate or merge with or into another Person (whether or not a
Debtor is the surviving corporation), or sell, assign, transfer, convey
or otherwise dispose of all or substantially all of the properties or
assets of any Debtor and any of its subsidiaries taken as a whole in
one or more related transactions, to any other Person, or (b) lease all
or substantially all of the properties or assets, of such Debtor and any
of its subsidiaries taken as a whole, in one or more related transactions,
to any other Person;



Create any additional Subsidiary or invest in or acquire minority
interests in any other entity without the prior written consent of the
DIP Lender;



Change their fiscal year;



Engage in any business other than the businesses currently engaged
in;



Make any changes to accounting methods, principles or policies;



File a motion seeking an order authorizing the incurrence of, incur or
permit to exist any financing under section 364 of the Bankruptcy
Code or any other indebtedness or contingent obligations except as
specifically permitted by the DIP Orders;



Make any amendment or change to the DIP Orders without consent of
the DIP Lender;



Make any payment of any pre-petition obligation to any party,
including “Critical Vendors”, except in accordance with the Approved
Budget;



Make any payment that is not in accordance with the Approved
Budget except as otherwise approved by the DIP Lender;



File or support any motion or pleading with the Bankruptcy Court that
is not materially consistent with the RSA; and,



Not seek, solicit, or support any Alternative Transaction.

Events of Default:

The DIP Orders will contain customary events of default for transactions of
this type, including, but not limited to, the failure to meet or satisfy any of
the Milestones.

Assignments and
Participations:

The DIP Facility may not be assigned by any Debtor without the prior
written consent of the DIP Lender. The DIP Lender may assign the DIP
11
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Facility freely and without consent of the Debtors to an Affiliate of the DIP
Lender.
Adequate
Protection:

For the first sixty (60) days of the Chapter 11 Cases, the Approved Budget
will not provide any adequate protection payments to the Prepetition Lender
on account of Prepetition Debt owed thereto; provided, however, if the Plan
is not confirmed on or before the 60th day after commencement of the
Chapter 11 Cases, commencing on the 61st day (but not applying
retroactively to the first 60 days of the Chapter 11 Cases), the Debtors shall
pay the Prepetition Lender adequate protection payments equal to the
monthly amount of default interest provided under the Credit Agreement.
The DIP Loan Documents will provide that the Prepetition Lender will
receive Adequate Protection Liens on all of the Prepetition Collateral. The
Prepetition Lender shall also be entitled to superpriority administrative
expense claims to the extent of any diminution in the value of its Prepetition
Collateral, including Cash Collateral, with priority in payment over any and
all claims except (i) DIP Obligations and (ii) the Carve Out.

Priority of
Adequate
Protection Liens:

Subject to the Carve Out and the DIP Liens, the extent and priority of any
Adequate Protection Liens granted to the Prepetition Lender with respect to
Postpetition Collateral shall be the same as existed as of the Petition Date
with respect to its Prepetition Collateral. For the avoidance of doubt, such
Adequate Protection Liens shall be subject and subordinate to any and all
Permitted Liens (as such term is defined in the Credit Agreement) to the
extent (x) they are valid, perfected and non-avoidable on the Petition Date
and (y) senior to the Prepetition Lender’s liens in the Collateral. To the
extent the Debtors have any property that is not subject to valid, perfected
liens on the Petition Date, the Adequate Protection Liens shall be first
priority automatically perfected security interests in, and liens on, such
unencumbered property, subject to the Carve Out and the DIP Liens.

Milestones:

The DIP Orders shall contain the milestones set forth on Schedule 1 hereto
(the “Milestones”).

Credit Bidding:

Subject to entry of the Final Order, the DIP Lender shall have the right to
credit bid the full amount of the DIP Obligations, and the Prepetition Lender
shall have the right to credit bid the full amount of the Prepetition
Obligations.

Cash
Management:

The Debtors shall utilize a cash management system that is the same or
substantially similar to their prepetition cash management system as set
forth in Debtors’ Emergency Motion for Entry of an Order (I) Authorizing
the Debtors to Continue to Operate Their Cash Management System and
Perform Intercompany Transactions, and (II) Granting Related Relief;
provided however, that: a) all cash, accounts, and bank accounts, wherever
located, shall constitute DIP Collateral in accordance with the “Security”
12
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section above, and b) all disbursements shall be subject to the Approved
Budget. Any material changes from the Debtors’ prepetition cash
management system must be acceptable to the DIP Lender in its sole and
absolute discretion.
Waivers:

The Final DIP Order shall provide for waivers of the following: (i) section
506(c) of the Bankruptcy Code against the Collateral; and (ii) the
requirement that the DIP Lender marshal the Collateral. In addition, the
DIP Lender shall be entitled to the benefits of section 552(b) of the
Bankruptcy Code and the “equities of the case” exception under such
section shall not apply.

Release:

The DIP Orders shall provide a customary acknowledgement of debt and
priority of liens, and releases and waivers in full by the Debtors to the DIP
Lender, Prepetition Administrative Agent, and Prepetition Lender.

Miscellaneous:

Among other customary miscellaneous provisions, the following:

Governing Law:

1.

Indemnification of the DIP Lender and its directors, officers,
employees, agents, shareholders, affiliates, members,
professionals, and advisors.

2.

Payment in full on an ongoing basis of the DIP Lender
Reimbursements in cash or from the proceeds of the DIP Loans.

Texas.
[REMAINDER OF THE PAGE LEFT BLANK]
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Schedule 1
Milestones
(a)
On the Petition Date, the Debtors shall have filed a motion seeking approval
of the DIP Orders, in form and substance acceptable to the DIP Lender in all respects.
(b)
On the Petition Date, the Debtors shall have filed in the Bankruptcy Court
the Plan and Disclosure Statement (as defined in the RSA) and a motion seeking, among other
things: (i) conditional approval of the Disclosure Statement , and (ii) a joint hearing for the Court
to consider final approval of the Disclosure Statement and confirmation of the Plan;
(c)
Not later than the date that is five (5) days following the Petition Date, the
Bankruptcy Court shall have entered the Interim DIP Order and such Interim DIP Order shall be
in full force and effect and shall not have been (A) vacated, reversed, or stayed, or (B) amended
or modified except as otherwise agreed to in writing by the DIP Lender.
(d)
Not later than the date that is thirty-five (35) days following the Petition
Date, the Bankruptcy Court shall have entered the Final DIP Order and such Final DIP Order shall
be in full force and effect and shall not have been (A) vacated, reversed, or stayed, or (B) amended
or modified except as otherwise agreed to in writing by the DIP Lender.
(e)
Not later than forty-five (45) days after the Petition Date, the Debtors shall
have obtained entry by the Bankruptcy Court of the order confirming the Plan (the “Confirmation
Order”), in form and substance acceptable to the DIP Lender.
(f)
Not later than sixty (60) days after entry of the Confirmation Order, the
effective date of the Plan shall have occurred.
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Schedule 2
Compliance Certificate
FOR THE PERIOD FROM _______, 20__ TO _______, 20__
This certificate dated as of ____________, 20__ is prepared pursuant to that certain Senior
Secured Super Priority Debtor-In-Possession Term Sheet, dated as of January [ ], 2021 (as
amended, restated, amended and restated, supplemented and/or modified from time, the “DIP
Term Sheet”) among Cici’s Holdings, Inc., a Delaware corporation (“Borrower”), the guarantors
party thereto from time to time (the “Guarantors,” and, together with the Borrower, the “Credit
Parties”), and D & G Investors, L.L.C., as Lender.
A.

General

The undersigned certifies that:
(a)
except as otherwise set forth in this certificate, the Borrower and each Guarantor
has complied with all the terms, covenants and conditions to be performed or observed by the
Borrower and each Guarantor contained in the DIP Term Sheet and any other DIP Loan Document;
and
[(b) that no Default or Event of Default has occurred or is continuing as of the date hereof.]
[(b) the following Default[s] or Event[s] of Default exist[s] as of the date hereof, if any,
and the actions set forth below are being taken to remedy such circumstances:
_______________________________________________.]
The undersigned further certifies that:
Attached hereto is the required Variance Report for the Period specified above setting forth the
differences, if any, between actual receipts and disbursements for the Credit Parties on a
consolidated basis, and that the information contained therein is true and correct to the best of my
knowledge.
[Remainder of this page intentionally left blank.]
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IN WITNESS THEREOF, I have hereto signed my name to this Compliance Certificate as
of the date and year first above written.
CICI’S HOLDINGS, INC.

By: ______________________________________
Name:
Title:
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Cicis | DIP Budget

($ in thousands)
Week-ending
Operating Receipts

In Chapter 11

In Chapter 11

In Chapter 11

In Chapter 11

In Chapter 11

Chapter 11 Exit
Date

Week 1
31-Jan

Week 2
7-Feb

Week 3
14-Feb

Week 4
21-Feb

Week 5
28-Feb

Week 6
7-Mar

Post Close
Expenses

$ 1,240

$ 1,369

$ 1,357

$ 1,399

$ 1,787

$ 1,474

-

$ (1,112)
(9)
(85)
$ (1,206)

$ (1,094)
(286)
(124)
(86)
$ (1,591)

$ (1,120)
(100)
(188)
$ (1,408)

$ (1,089)
(290)
(50)
(105)
$ (1,534)

$ (1,239)
(9)
(190)
$ (1,438)

$ (1,200)
(292)
(124)
(27)
$ (1,643)

-

$ 34

$ (222)

$ (51)

$ (134)

$ 349

$ (170)

-

Non-Operating Activity
Principal & Interest Payments
Debtor Restructuring Counsel Fees
Debtor Restructuring Advisor Fees
Claims Agent Fees
UCC Professional Fees
Capital Expenditures
All Other Restructuring Costs
DIP Admin Fee
Non-Operating Activity / Other
Total Non-Operating (Disbursements) / Receipts

(140)
$ (140)

$ (100)
(225)
(30)
$ (355)

(125)
$ (125)

$ (100)
(50)
(60)
(50)
(125)
$ (385)

(125)
$ (125)

$ (100)
(237)
(30)
$ (367)

$ (250)
(300)
(80)
(50)
$ (680)

Net Cash Flow

$ (105)

$ (577)

$ (176)

$ (519)

$ 224

$ (537)

$ (680)

Beginning Cash
Net Cash Flow
DIP Draw
Ending Cash

$ 5,741
(105)
250
$ 5,886

$ 5,886
(577)
$ 5,309

$ 5,309
(176)
1,000
$ 6,133

$ 6,133
(519)
$ 5,613

$ 5,613
224
$ 5,838

$ 5,838
(537)
$ 5,301

$ 5,301
(680)
$ 4,621

Less: Restricted Cash
Unrestricted Cash

3,357
$ 2,529

3,271
$ 2,038

3,211
$ 2,922

3,124
$ 2,489

3,296
$ 2,541

3,270
$ 2,031

3,171
$ 1,449

Operating Disbursements
Operating Expenses
Payroll Related (incl. Bonuses) - excl. Ad Fund P/R
Insurance and Benefits
Occupancy
Taxes (i.e. Real Estate & Sales)
G&A
Other
Total Operating (Disbursements) / Receipts
Net Operating Cash Flow

Note: Of the budgeted $800,000 for the Debtors’ lawyers, as set forth in the RSA, it is estimated the unused portion of such budgeted amount is $550,000, which shall be subject to
verification by the DIP Lender prior to the entry of the Final DIP Order.
Note: Operating disbursements are subject to a 10% line item variance.
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EXHIBIT 3
RESTRUCTURING SUPPORT AND FORBEARANCE AGREEMENT

4840-0617-3400
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Execution Version
RESTRUCTURING SUPPORT AND FORBEARANCE AGREEMENT
This RESTRUCTURING SUPPORT AND FORBEARANCE AGREEMENT (as may be
amended, restated, supplemented, waived, or otherwise modified from time to time in accordance
with the terms hereof, and including the exhibits hereto, this “Agreement”), dated as of January 14,
2021, is entered into by and among the following parties (each, a “Party” and, collectively, the
“Parties”):
i.

Pizza Holdings, LLC (“Holdings”) along with Pizza Parent, LLC, together with
their undersigned direct and indirect subsidiaries (collectively, the “Company,” and
Pizza Parent, LLC together with its direct and indirect subsidiaries, the “Credit
Parties”);

ii.

D&G Investors, LLC, as assignee of Wells Fargo Bank, N.A., Citizens Bank, N.A.,
Cadence Bank, N.A., and Bank of America, N.A. (and together with their respective
successors and permitted assigns, the “Consenting Lender”) in its capacity as lender
under the Credit Agreement dated as of August 29, 2016 (as the same has been or
may be, amended, restated, amended and restated, supplemented, or otherwise
modified from time to time, the “Credit Agreement”); and

iii.

Arlon Food and Agricultural Partners II LP, AFAP II Co-Invest LP, and
Continental Grain Company, in each case on behalf of themselves and each of such
entity’s respective affiliated investment funds or investment vehicles managed or
advised by it, and its affiliates that directly or indirectly hold interests in the
Company (collectively, the “Consenting Interest Holders,” and, together with the
Consenting Lender, the “Restructuring Support Parties”).
RECITALS

WHEREAS, CiCi’s Holdings, Inc. (as borrower), its parent and its direct and indirect
subsidiaries (as guarantors), 1 the lenders thereto, Wells Fargo Bank, National Association (as
administrative agent) (in such capacity and including all successors and permitted assigns,
including Wilmington Trust, National Association, the “Administrative Agent”), and certain other
parties have entered into the Credit Agreement;
WHEREAS, as of the date hereof, the Credit Parties have borrowed or otherwise owe as
accrued and unpaid interest as of December 11, 2020, approximately $81.64 million in the
aggregate, plus additional interest, fees, expenses and costs as more fully set forth in the Prepetition
Loan Documents and such amount are secured by valid, perfected and enforceable Liens on and
security interests in the Collateral;
WHEREAS, the Parties have engaged in good faith, arm’s-length negotiations regarding
certain restructuring transactions (the “Restructuring Transactions”) pursuant to the terms and
1

The following entities are guarantors of the obligations under the Credit Agreement: (i) Pizza Parent, LLC;
(ii) Awesome Acquisition Company; (iii) JMC GP, LLC; (iv) CiCi GP, LLC; (v) JMC Restaurant Distribution,
LP; (v) CiCi Enterprises, LP; (vi) CiCi Acquisition Company, LLC; and (vii) CiCi Services, LLC.

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Entered 01/25/21 23:48:39

Page 115 of 190

conditions set forth in this Agreement, including a joint prepackaged plan of reorganization for the
Company that is consistent with the terms and conditions of the term sheet attached hereto as
Exhibit A (the “Restructuring Term Sheet”) (including all exhibits thereto, and as may be
amended, restated, supplemented, waived, consented to, or otherwise modified from time to time
in accordance with its terms and this Agreement, the “Plan”);
WHEREAS, it is anticipated that the Restructuring Transactions will be implemented
through jointly administered voluntary cases commenced by the Credit Parties (the “Chapter 11
Cases”) under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532
(the “Bankruptcy Code”), in the United States Bankruptcy Court for the Northern District of Texas
(the “Bankruptcy Court”), pursuant to the Plan, which will be filed by the Credit Parties in the
Chapter 11 Cases;
WHEREAS, the Consenting Lender or affiliates thereof (in their capacities as such, the
“DIP Term Lender”) has committed to provide a debtor-in-possession term loan financing in the
principal amount of $9 million, which shall be comprised of $3.0 million of new money (the “DIP
New Money Term Financing”) and a deemed term loan “roll up” of $6.0 million of prepetition
debt under the Credit Agreement (the “DIP Term Financing”) and otherwise extend credit to the
Credit Parties during the pendency of the Chapter 11 Cases and (ii) the Consenting Lender has
agreed to the Credit Parties’ use of cash collateral, which DIP Term Financing and use of cash
collateral shall be on terms consistent with the Restructuring Term Sheet (as will be further
documented in a debtor-in-possession financing term sheet (the “DIP Term Sheet,” and, together
with the Restructuring Term Sheet, the “Term Sheets”)) and otherwise pursuant to the DIP Orders
(as defined herein);
WHEREAS, the Company has requested and the Consenting Lender has agreed to forbear
provisionally from exercising the rights and remedies set forth in the Credit Agreement and the
other Prepetition Loan Documents (as defined herein) and applicable laws in respect of certain
Defaults and Events of Default under the Prepetition Loan Documents pursuant to the terms and
subject to the conditions of this Agreement; and
WHEREAS, the Parties acknowledge and agree that this Agreement has been negotiated
in good faith and at arm’s length.
NOW, THEREFORE, in consideration of the recitals and stipulations set forth herein and
the mutual promises covenants, and agreements set forth herein, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, each of the Parties,
intending to be legally bound, hereby agrees as follows:
AGREEMENT
1.

Definitions. The following terms shall have the following definitions:

“Administrative Agent” has the meaning set forth in the preamble hereof.
“Agreement” has the meaning set forth in the preamble hereof and includes all of the
exhibits attached hereto.
2
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“Agreement Effective Date” means the date upon which this Agreement shall become
effective and binding upon each of the Parties pursuant to the terms of Section 2 hereof.
“Alternative Transaction” means any dissolution, winding up, liquidation, reorganization,
recapitalization, assignment for the benefit of creditors, merger, transaction, consolidation,
business combination, joint venture, partnership, sale of assets (other than in ordinary course sales
or sales of de minimis assets), financing (debt or equity), plan proposal, or restructuring of the
Company, other than the Restructuring Transactions.
“Bankruptcy Code” has the meaning set forth in the recitals hereof.
“Bankruptcy Court” has the meaning set forth in the recitals hereof.
“Chapter 11 Cases” has the meaning set forth in the recitals hereof.
“Company” has the meaning set forth in the preamble hereof.
“Company Advisors” means, collectively, Kirkland & Ellis LLP, Gray Reed McGraw LLP,
and Piper Sandler Companies.
“Confirmation Order” means the order entered by the Bankruptcy Court confirming the
Plan pursuant to section 1129 of the Bankruptcy Code.
“Consenting Interest Holders” has the meaning set forth in the preamble hereof.
“Consenting Interest Holder Released Parties” has the meaning set forth in Section 17(a)
hereof.
“Consenting Interest Holder Releasing Parties” has the meaning set forth in Section 17(b)
hereof.
“Consenting Lender Released Parties” has the meaning set forth in Section 17(b) hereof.
“Consenting Lender Releasing Parties” has the meaning set forth in Section 17(a) hereof.
“Consenting Lender” has the meaning set forth in the preamble hereof.
“Consenting Lender Advisors” means Foley & Lardner LLP as counsel for the Consenting
Lender and CR3 Partners as financial advisor for the Consenting Lender.
“Credit Agreement” has the meaning set forth in the preamble hereof.
“Credit Agreement Claims” means claims outstanding under the Prepetition Loan
Documents.
“Credit Parties” has the meaning set forth in the preamble hereof.

3
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“DACAs” means one or more deposit account control agreements, in form and substance
reasonably acceptable to the Company and the Consenting Lender, which shall be executed
pursuant to the terms of, and in connection with, this Agreement.
“Definitive Documentation” means the definitive documents and agreements governing
the Restructuring Transactions, including the documents listed in Section 4 hereof and any and all
other documentation necessary to effectuate the Restructuring Transactions or that is contemplated
by the Plan.
“DIP New Money Term Financing” has the meaning set forth in the recitals hereof.
“DIP Term Claims” means claims arising under the DIP Term Credit Documents.
“DIP Term Credit Documents” means, collectively, the DIP Term Sheet and the DIP
Orders, including any amendments, modifications, supplements thereto, and together with any
related notes, certificates, agreements, security agreements, documents, and instruments (including
any amendments, restatements, supplements, waivers, consents, or modifications of any of the
foregoing) related to or executed in connection therewith.
“DIP Term Financing” has the meaning set forth in the recitals hereof.
“DIP Term Lenders” has the meaning set forth in the recitals hereof.
“DIP Orders” means, collectively, the interim and final orders authorizing the use of cash
collateral and approving the DIP Term Loans, each on terms materially consistent with the DIP
Term Sheet or otherwise approved by the Company and the Consenting Lenders.
“DIP Term Sheet” has the meaning set forth in the recitals hereof.
“Disclosure Statement” means the disclosure statement (and all exhibits thereto) with
respect to the Plan.
“Exit Facility Credit Agreement” means the credit agreement documenting an exit
financing facility, if any, to be agreed upon by the Company and the Consenting Lender consistent
with the terms of the Restructuring Term Sheet.
“Exit Facility Documents” means the Exit Facility Credit Agreement and any security
agreement, pledge agreement, intercreditor agreement, and any other collateral and ancillary
documents, as amended, restated, modified, waived, or supplemented from time to time in
accordance with their terms.
“Milestones” means the milestones set forth in Section 5 hereof.
“Mortgage” means (A) a Mortgage (as defined in the Credit Agreement) executed by JMC
Restaurant Distribution, LP covering that certain facility located at 1080 West Bethel Road,
Coppell, TX 75019-4427, and (B) if applicable, proof of flood insurance under the insurance
policies required by Section 8.6 of the Credit Agreement.
4
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“Party” and “Parties” have the meanings set forth in the preamble hereof.
“Petition Date” means the date the Company commences the Chapter 11 Cases.
“Plan” has the meaning set forth in the recitals hereof.
“Plan Supplement” means the compilation of documents and forms of documents,
schedules, and exhibits to the Plan that will be filed by the Company with the Bankruptcy Court.
“Prepetition Lender” means the lenders party to the Credit Agreement.
“Prepetition Loan Documents” means, collectively, the Credit Agreement, security
agreement, intercreditor agreement, and any other collateral and ancillary documents, including
any forbearance agreements, as amended, restated, modified, waived, or supplemented from time
to time in accordance with their terms.
“Releasing Parties” has the meaning set forth in Section 17(b) hereof.
“Remedies Notice Letter” means that certain letter and notice delivered by the
Administrative Agent to the Company on January 8, 2021.
“Restructuring Budget” means the budget attached hereto as Exhibit E.
“Restructuring Support Parties” means, collectively, the Consenting Lender and the
Consenting Interest Holders, whether in their capacity as a creditor or equityholder of the
Company.
“Restructuring Term Sheet” has the meaning set forth in the recitals hereof.
“Restructuring Transactions” has the meaning set forth in the recitals hereof.
“Retention Order” means an order of the Bankruptcy Court, consistent with the
engagement letter between the Company and the respective Company Advisor, authorizing the
Company to retain and employ the respective Company Advisor.
“Security Documents” means, collectively, (i) the DACAs, (ii) the Mortgage, and (iii) the
Trademark Notice.
“Solicitation Materials” means the ballots and other related materials drafted in connection
with the solicitation of acceptances of the Plan.
“Solicitation Order” means the order of the Bankruptcy Court approving the Disclosure
Statement and the Solicitation Materials.
“Term Sheets” has the meaning set forth in the recitals hereof.
“Termination Date” means the date on which termination of this Agreement is effective.
5
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“Trademark Notice” means a Notice of Grant of Security Interest in Trademarks with
respect to the trademarks and trademark applications listed on Exhibit C hereto.
“Transfer” means to sell, transfer, assign, pledge, grant a participation interest in, or
otherwise dispose of, directly or indirectly, in whole or in part, a party’s right, title, or interest in
respect of any of such party’s claims (including Credit Agreement Claims) against, or interests in,
the Company, or the deposit of any of such party’s claims against or interests in the Company, as
applicable, into a voting trust, or the grant of any proxies, or entry into a voting agreement with
respect to any such claims or interests.
“Transferor” means the Restructuring Support Party making a Transfer.
“Transferee Joinder” means a transferee joinder substantially in the form attached hereto
as Exhibit B.
Unless otherwise noted, capitalized terms used but not defined herein shall have the meanings
given to such terms in the Credit Agreement or, if not defined in this Agreement or the Credit
Agreement, the Restructuring Term Sheet. Unless otherwise specified, references in this
Agreement to any Section or clause refer to such Section or clause as contained in this Agreement.
The words “herein,” “hereof,” and “hereunder” and other words of similar import in this
Agreement refer to this Agreement as a whole, and not to any particular Section or clause contained
in this Agreement. Wherever from the context it appears appropriate, each term stated in either
the singular or plural shall include the singular and the plural, and pronouns stated in the masculine,
feminine, or neuter gender shall include the masculine, feminine, and neuter genders. The words
“including,” “includes,” and “include” shall each be deemed to be followed by the words “without
limitation”. Wherever the consent or the written consent of a Party is required, the other Parties
may rely on email correspondence from counsel to such Party. Any references to a “day” means
a calendar day and any references to a “business day” means any day, other than a Saturday,
Sunday or any day on which banks located in Dallas, Texas, are closed for business as a result of
federal, state or local holidays, governmental order, or due to issues related to COVID-19.
2.
Agreement Effective Date. The Agreement Effective Date shall occur
immediately upon each of: (a) delivery to the Parties of executed and released signature pages for
this Agreement from (i) the Company, (ii) the Consenting Lender holding all Credit Agreement
Claims, and (iii) the Consenting Interest Holders; (b) the delivery of a DACA signed by Cici
Enterprises, LP, JMC Restaurant Distribution, LP, Awesome Acquisition Company, the
Administrative Agent, and PlainsCapital Bank in respect of the deposit accounts at PlainsCapital
Bank, provided that such DACAs will only become effective on the effectiveness of this
Agreement; and (c) the payment of all invoiced reasonable fees and out of pocket expenses of the
Consenting Lender’s Advisors and of the Administrative Agent. Upon the Agreement Effective
Date, this Agreement shall be deemed effective and thereafter the terms and conditions herein may
only be amended, modified, waived, or otherwise supplemented as set forth in Section 29 hereof.
3.
Term Sheets. The Term Sheets are expressly incorporated herein and made a part
of this Agreement, and all references to this Agreement shall include the Term Sheets. In the event
of any inconsistency between this Agreement (excluding the Term Sheets) and the Term Sheets,
the Term Sheets shall govern.
6
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Definitive Documentation.
(a)

(b)

The Definitive Documentation shall include:
(i)

the Plan;

(ii)

the Plan Supplement and the documents contained therein;

(iii)

the Confirmation Order;

(iv)

the Disclosure Statement, the motion seeking approval of the
Disclosure Statement, the Solicitation Materials, and the Solicitation
Order;

(v)

DIP Term Credit Documents;

(vi)

the Exit Facility Documents, if applicable; and

(vii)

organizational documents of the Reorganized Company.

Except as set forth herein, the Definitive Documentation (and any
modifications, restatements, supplements, waivers, consents, or
amendments to any of them) will, after the Agreement Effective Date,
remain subject to good faith negotiation and shall, upon completion, contain
terms, conditions, representations, warranties, and covenants consistent in
all respects with the terms of this Agreement and otherwise be in form and
substance reasonably satisfactory to each of (i) the Company, (ii) the
Consenting Lender, and (iii) the Consenting Interest Holders (to the extent
it relates to the Consenting Interest Holders’ rights under this Agreement).

5.
Milestones. The Company shall implement the Restructuring Transactions in
accordance with the following Milestones, which may only be extended with the written consent
of the Consenting Lender (with email from a Consenting Lender Advisor being sufficient) (and
such consent shall not be unreasonably withheld, conditioned, denied, or delayed):
(a)

a chapter 11 petition must be filed for each Credit Party entity in the
Bankruptcy Court on or before January 25, 2021;

(b)

on the Petition Date, the Plan and Disclosure Statement shall be filed along
with a motion seeking, among other things: (i) conditional approval of the
Disclosure Statement , and (ii) a joint hearing for the Court to consider final
approval of the Disclosure Statement and confirmation of the Plan;

(c)

entry of the interim DIP Order shall occur not later than 5 days after the
Petition Date;

(d)

entry of the final DIP Order shall occur not later than 35 days after the
Petition Date;
7

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Entered 01/25/21 23:48:39

Page 121 of 190

(e)

entry of an order confirming the Plan shall occur not later than 45 days after
the Petition Date; and

(f)

the Plan Effective Date shall occur not later than 60 days after the Petition
Date.

6.
Commitments of the Restructuring Support Parties. Each Restructuring
Support Party shall (severally and not jointly) from the Agreement Effective Date until the
occurrence of the Termination Date:
(a)

support and take all actions commercially reasonably necessary to support
consummation of the Restructuring Transactions in accordance with the
terms and conditions of this Agreement, by: (i) when properly solicited to
do so, voting all of its claims (including all of its Credit Agreement Claims)
against, or interests in, as applicable, the Company now or hereafter owned
by such Restructuring Support Party (or for which such Restructuring
Support Party now or hereafter serves as the nominee, investment manager,
or advisor for holders thereof) to accept the Plan; (ii) timely returning a
duly-executed ballot in connection therewith and using commercially
reasonable efforts to return such ballots by January 25, 2021, at 5:00 p.m.,
prevailing Eastern Time; and (iii) supporting and not “opting out” of any
releases under the Plan and affirmatively opting into such releases if
required to do so;

(b)

not seek, support, or solicit an Alternative Transaction;

(c)

not withdraw, amend, or revoke (or cause to be withdrawn, amended, or
revoked) its tender, consent, or vote with respect to the Plan;

(d)

use commercially reasonable efforts to support, and not object to, or
materially delay or impede, or take any other action to materially interfere,
directly or indirectly, with the Restructuring Transactions;

(e)

not file or support, and not direct the Administrative Agent to file or support,
any motion or pleading with the Bankruptcy Court that is not materially
consistent with this Agreement, and to the extent the Administrative Agent
proposes, files, supports, or files such a motion or pleading, shall direct such
agent to withdraw such proposal, support, or pleading;

(f)

use good faith efforts to cooperate with the other Restructuring Support
Parties to develop Restructuring Transactions that produce a tax-efficient
outcome; and

(g)

to the extent any legal or structural impediment arises that would prevent,
hinder, or delay the consummation of the Restructuring Transactions,
negotiate in good faith appropriate additional or alternative provisions to
address any such impediment.
8
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Notwithstanding the foregoing, nothing in this Agreement and neither a vote to accept the
Plan by any Restructuring Support Party nor the acceptance of the Plan by any Restructuring
Support Party shall (v) be construed as an obligation of any Restructuring Support Party to advance
any funds to or purchase any securities of the Company or the Reorganized Company, other than
pursuant and subject to the DIP Term Credit Documents; (w) be construed to prohibit any
Restructuring Support Party from contesting whether any matter, fact, or thing is a breach of, or is
inconsistent with, this Agreement or the Definitive Documentation, or exercising rights or
remedies specifically reserved herein; (x) be construed to prohibit or limit any Restructuring
Support Party from appearing as a party-in-interest in any matter to be adjudicated in the Chapter
11 Cases, so long as, from the Agreement Effective Date until the occurrence of the Termination
Date, such appearance and the positions advocated in connection therewith are not materially
inconsistent with this Agreement, are not prohibited by this Agreement and are not for the purpose
of hindering, delaying, or preventing the consummation of the Restructuring Transactions; or
(y) limit the ability of a Restructuring Support Party to sell or enter into any transactions in
connection with its claims (including all of its Credit Agreement Claims) against, or interests in,
as applicable, the Company now or hereafter owned by such Restructuring Support Party, subject
to Section 17 of this Agreement.
7.
Additional Commitments of the Consenting Lender.
obligations set forth in Section 6 hereof, the Consenting Lender shall:

In addition to the

(a)

direct the Administrative Agent to withdraw the Remedies Notice Letter
effective no later than 5:00 p.m., Eastern Standard Time, on January 15,
2021;

(b)

from the Agreement Effective Date until the occurrence of the Termination
Date, not exercise any right or remedy for the enforcement, collection, or
recovery of any obligation arising under the Credit Agreement or any other
Prepetition Loan Document against any Credit Party or against any equity
interest of any Company entity (which, for the avoidance of doubt, shall
include the commitment to not terminate, freeze, or otherwise limit any
Credit Party’s access to deposit accounts or cash);

(c)

direct the Administrative Agent, from the Agreement Effective Date until
the occurrence of the Termination Date, to not exercise any right or remedy
for the enforcement, collection, or recovery of any obligation arising under
the Credit Agreement or any other Prepetition Loan Document against any
Credit Party or against any equity interest of any Company entity; and

(d)

provide (or cause any of its designees to provide) the DIP Term Financing
(including the DIP New Money Term Financing) on the terms and
conditions substantially as set forth in the DIP Term Credit Documents.

9
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8.
Additional Commitments of the Consenting Interest Holders. In addition to the
obligations set forth in Section 6 hereof, the Consenting Interest Holders shall:
(a)

refrain from taking any action, either directly or indirectly, to abandon such
Party’s interests in the Company or otherwise take any action that could
have the effect of causing the Company’s other equityholders being
allocated items of taxable income, gain, loss, or deduction (including
cancellation of indebtedness income) that would have been allocated to such
Party (or any successor to such Party) in the absence of any such action; and

(b)

on the Plan Effective Date, provide (or cause any of its designees to provide)
$100,000.00 to the Company to be used to pay the sources and uses and
other administrative costs of the Company in connection with the
substantial consummation of the Plan.

9.
Commitments of the Company. The Company shall, from the Agreement
Effective Date until the occurrence of the Termination Date:
(a)

within 1 day of the Agreement Effective Date, execute, deliver, and
otherwise take any action to effectuate the Security Documents (or
commence the process to effectuate the Security Documents), in each
pursuant to the terms of, and consistent with, this Agreement, provided that
the DACAs shall be executed and delivered in accordance with the
Agreement Effective Date as set forth in Section 2;

(b)

establish a separate, segregated account, which shall be subject to a DACA,
to hold the proceeds from the federal tax refund received by the Credit
Parties on or about January 11, 2021, in the amount of $1,282,334 and retain
all of such funds in such account unless otherwise agreed in writing by the
Consenting Lender;

(c)

timely (i) file the motion seeking entry, and seek entry by the Bankruptcy
Court of each, of the DIP Orders, (ii) file the Disclosure Statement and the
motion seeking entry of the Solicitation Order and seek entry by the
Bankruptcy Court of the Solicitation Order, and (iii) file the Plan and seek
entry by the Bankruptcy Court of the Confirmation Order as set forth in the
Restructuring Term Sheet;

(d)

(i) support and use commercially reasonable efforts to execute and complete
the Restructuring Transactions set forth in the Plan and this Agreement and
(ii) negotiate in good faith all Definitive Documentation that is subject to
negotiation as of the Agreement Effective Date and take any and all
necessary and appropriate actions in furtherance of the Plan and this
Agreement;

10
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(e)

use reasonable best efforts to comply with the Restructuring Budget and
implement the Restructuring Transactions in accordance therewith, subject
to reasonable variance testing to be agreed upon in the DIP Term Sheet;

(f)

timely file a formal objection to any motion filed with the Bankruptcy Court
by a party seeking the entry of an order (i) directing the appointment of a
trustee or examiner (with expanded powers beyond those set forth in
section 1106(a)(3) and (4) of the Bankruptcy Code), (ii) converting any of
the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, or
(iii) dismissing any of the Chapter 11 Cases;

(g)

timely file a formal objection to any motion filed with the Bankruptcy Court
by a party seeking the entry of an order modifying or terminating the
Company’s exclusive right to file and/or solicit acceptances of a plan of
reorganization, as applicable;

(h)

timely comply with all Milestones as set forth in Section 5;

(i)

to the extent that any legal or structural impediment arises that would
prevent, hinder, or delay the consummation of the transactions
contemplated in this Agreement or the Plan, negotiate in good faith
appropriate additional or alternative provisions to address any such
impediment, in consultation with the Consenting Lender;

(j)

as soon as reasonably practicable, notify the Consenting Lender of any
governmental or third party complaints, litigations, investigations, or
hearings (or communications indicating that the same may be contemplated
or threatened) that would prevent, hinder, or delay the consummation of the
transactions contemplated in this Agreement or the Plan of which the
Company Advisors have actual knowledge by furnishing written notice to
the Consenting Lender or the Consenting Lender Advisors (email notice
being sufficient) within 3 Business Days of actual knowledge of such event;

(k)

provide draft copies of all material pleadings, including “first day” and other
motions (excluding retention applications) and any responsive pleadings
required to be filed under this Agreement, that the Company intends to file
with the Bankruptcy Court in any of the Chapter 11 Cases to counsel to the
Consenting Lender and the Consenting Interest Holders at least one
Business Day (or as soon as is reasonably practicable under the
circumstances) prior to the date when the Company intends to file such
document, and shall consult in good faith with each such counsel regarding
the form and substance of any such proposed filing, provided that the “first
day” motions will be shared with counsel to the Consenting Lender and
Consenting Interest Holders as soon as reasonably practicable and the
Consenting Lender shall have consent rights over the final forms of such
motions and DIP Orders (such consent not to be unreasonably withheld,
conditioned, or delayed);
11
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(l)

not seek, solicit, or support any Alternative Transaction;

(m)

except as contemplated by this Agreement or the DIP Term Credit
Documents, not engage in any material non-ordinary course transaction or
make any material non-ordinary course payment without the prior written
consent of the Consenting Lender (not to be unreasonably withheld,
conditioned, denied, or delayed); and

(n)

as soon as reasonably practicable after the occurrence thereof, notify the
Consenting Lender if the Company, or any directors, officers, or employees
of the Company determines to take or refrain from taking any action, or
takes or refrains from taking any action, on the basis of Section 16 hereof;

10.
Consenting Lender Termination Events. The Consenting Lender shall have the
right, but not the obligation, upon written notice to the other Parties provided in accordance with
Section 27 hereof, to terminate this Agreement as to all Parties upon the occurrence and
continuance of any of the following events, unless waived, in writing, by the Consenting Lender
on a prospective or retroactive basis:
(a)

the failure to meet any of the Milestones unless such Milestone is extended
in accordance with Section 5 of this Agreement, provided that, if such
failure is the result of any act, omission, or delay on the part of a Consenting
Lender in violation of such Consenting Lender’s obligations under this
Agreement, such Consenting Lender may not exercise their termination
right with respect thereto under this Section 10(a);

(b)

the occurrence of a material breach of this Agreement by the Company or
the Consenting Interest Holders; that has not been cured (if susceptible to
cure) before five business days after written notice to the Company in
accordance with Section 27(a) hereof of such material breach by the
Company or Consenting Interest Holders, as applicable, asserting such
termination;

(c)

the conversion of one or more of the Chapter 11 Cases to a case under
chapter 7 of the Bankruptcy Code;

(d)

the dismissal of one or more of the Chapter 11 Cases without the prior
written consent of the Consenting Lender;

(e)

the appointment of a trustee, receiver, or examiner with expanded powers
beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy Code
in one or more of the Chapter 11 Cases;
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(f)

notice of an “Event of Default” (as defined in the DIP Term Sheet) has been
given or declared under the DIP Term Facility and has not been waived or
cured;

(g)

any Definitive Documentation is not (i) materially consistent with the terms
of this Agreement or (ii) not otherwise in form and substance reasonably
satisfactory to the Consenting Lender, provided that Consenting Lender
must provide five business days’ written notice to the Company in
accordance with Section 27(a) hereof of any such proposed termination and
the Company shall have such time to amend or modify such Definitive
Documentation such that the applicable Definitive Documentation shall be
consistent in all respects with the terms of this Agreement and otherwise in
form and substance reasonably satisfactory to the Consenting Lender;

(h)

the Company (i) files or announces that it will proceed with an Alternative
Transaction or (ii) withdraws or announces its intention not to support the
Plan;

(i)

the issuance by any governmental authority, including the Bankruptcy
Court, any regulatory authority, or any other court of competent
jurisdiction, of any ruling or order enjoining the substantial consummation
of any of the Restructuring Transactions; provided, however, that the
Company shall have five business days after the issuance of such ruling or
order to obtain relief that would allow consummation of the applicable
Restructuring Transactions in a manner that (i) does not prevent or diminish
in a material way compliance with the terms of the Plan and this Agreement
or (ii) is reasonably acceptable to the Consenting Lender;

(j)

a breach by the Company of any representation, warranty, or covenant of
the Company set forth in this Agreement that could reasonably be expected
to have a material adverse impact on the consummation of the Restructuring
Transactions that (to the extent curable) has not been cured or waived five
business days after the receipt by the Company of written notice given in
accordance with Section 27(a) with a description of such breach from any
of the Consenting Lender;

(k)

the Company files a motion, application, or adversary proceeding (or the
Company supports any such motion, application, or adversary proceeding
filed or commenced by any third party) challenging the validity,
enforceability, perfection, or priority of, or seeking avoidance or
subordination of, any portion of the Credit Agreement Claims or asserting
any other cause of action against and/or with respect or relating to such
claims or the prepetition liens securing such claims;

(l)

the Company, or any directors, officers, or employees of the Company,
takes any action or refrains from taking any action on the basis of Section 16
hereof; or
13
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the Company fails to operate in material compliance with the Restructuring
Budget.

11.
Consenting Interest Holder Termination Events. The Consenting Interest
Holders shall have the right, but not the obligation, upon notice to the other Parties provided in
accordance with Section 27 hereof, to terminate this Agreement as to all Parties upon the
occurrence of any of the following events, unless waived, in writing, by such Consenting Interest
Holder on a prospective or retroactive basis:
(a)

the conversion of one or more of the Chapter 11 Cases to a case under
chapter 7 of the Bankruptcy Code;

(b)

the dismissal of one or more of the Chapter 11 Cases without the prior
written consent of the Consenting Interest Holders;

(c)

the appointment of a trustee, receiver, or examiner with expanded powers
beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy Code
in one or more of the Chapter 11 Cases;

(d)

the Company (i) amends or modifies, or files a pleading seeking authority
to amend or modify, the Definitive Documentation in a manner that is
materially inconsistent with this Agreement, (ii) suspends or revokes the
Restructuring Transactions, or (iii) publicly announces its intention to take
any such action listed in the foregoing provisos (i) and (ii), but, in each case,
only to the extent such action can reasonably be expected to have a material
adverse impact on the rights of the Consenting Interest Holders under this
Agreement; or

(e)

any Definitive Documentation is not materially consistent with the terms of
this Agreement, but only to the extent it relates to the rights of the
Consenting Interest Holders under this Agreement, and such inconsistency
has not been cured before five business days after notice to the Company
and the Consenting Lender has been given in accordance with Section 27
hereof of such breach

(f)

the Company (i) files or announces that it will proceed with an Alternative
Transaction or (ii) withdraws or announces its intention not to support the
Plan.

12.
The Company’s Termination Events. The Company may, upon written notice to
the Restructuring Support Parties, terminate this Agreement as to all Parties upon the occurrence
and continuance of any of the following events, unless waived, in writing, by the Company on a
prospective or retroactive basis:
(a)

a material breach by (i) Consenting Lender, or (ii) the Consenting Interest
Holders of any representation, warranty, or covenant of such party set forth
in this Agreement that (to the extent curable) has not been cured or waived
14
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before five business days after notice to all Restructuring Support Parties
given in accordance with Section 27 hereof of such breach;
(b)

any of the Definitive Documentation (including any amendment or
modification thereof) is filed with the Bankruptcy Court or otherwise
finalized, or has become effective, that is not materially consistent with this
Agreement or otherwise reasonably satisfactory to the Company, and such
inconsistency has not been cured before five business days after notice to
all Restructuring Support Parties given in accordance with Section 27
hereof of such breach;

(c)

the issuance by any governmental authority, including the Bankruptcy
Court, any regulatory authority, or any other court of competent
jurisdiction, of any ruling or order enjoining the substantial consummation
of the Restructuring Transactions; provided, however, that the Company has
made commercially reasonable, good faith efforts to cure, vacate, or have
overruled such ruling or order prior to terminating this Agreement;

(d)

upon written notice to each Restructuring Support Party delivered in
accordance with Section 27 hereof that the Board of Managers of the
Company has determined in good faith, after consultation with outside
counsel, that proceeding with the Restructuring Transactions contemplated
by this Agreement would be inconsistent with the continued exercise of its
fiduciary duties as set forth in Section 16 hereof; or

(e)

the Consenting Lender terminates this Agreement in accordance with
Section 10.

Specific performance shall not be available as a remedy if this Agreement is terminated in
accordance with Section 12(d) hereof. The Consenting Lender reserve all rights they may have,
including the right (if any) to challenge any exercise by the Company of its fiduciary duties.
13.

Mutual Termination; Automatic Termination.
(a)

This Agreement and the obligations of all Parties hereunder may be
terminated by mutual written agreement by and among CiCi’s Holdings,
Inc., on behalf of the Company, the Consenting Interest Holders, and the
Consenting Lender.

(b)

Notwithstanding anything in this Agreement to the contrary, this Agreement
shall terminate automatically without further required action upon the
occurrence of the Plan Effective Date, provided that if the Plan Effective
Date has occurred, the releases set forth in Section 17 shall survive such
automatic termination.
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14.
Automatic Stay. The Company acknowledges and agrees and shall not dispute
that after the commencement of the Chapter 11 Cases, the giving of notice of termination of this
Agreement by any Party pursuant to this Agreement shall not be a violation of the automatic stay
of section 362 of the Bankruptcy Code (and the Company hereby waives, to the fullest extent
permitted by law, the applicability of the automatic stay to the giving of such notice); provided,
however, that nothing herein shall prejudice any Party’s rights to argue that the giving of notice of
default or termination was not proper under the terms of this Agreement.
15.
Effect of Termination. Upon the termination of this Agreement, this Agreement
shall be of no further force or effect with respect to any Restructuring Support Party, and each
Restructuring Support Party shall: (a) be released from its commitments, undertakings, and
agreements under or related to this Agreement, (b) have the rights and remedies that it would have
had, had it not entered into this Agreement, and (c) be entitled to take all actions, whether with
respect to the Restructuring Transactions or otherwise, that it would have been entitled to take had
it not entered into this Agreement; provided, however, that if the approval of the Bankruptcy Court
shall be required under applicable law in order for a Restructuring Support Party to change or
resubmit such consents, then the Company shall not oppose any attempt by such Restructuring
Support Party to terminate, change, or resubmit the consent under this Section 15. The termination
of this Agreement shall not relieve or absolve any Party of any liability for any breaches of this
Agreement that preceded the termination of the Agreement. Notwithstanding anything to the
contrary in this Agreement, the foregoing shall not be construed to prohibit the Company or any
Restructuring Support Party from contesting whether any such termination is in accordance with
its terms or to seek enforcement of any rights under this Agreement that arose or existed before
the Termination Date. Except as expressly provided in this Agreement, nothing in this Agreement
is intended to, or does, in any manner waive, limit, impair, or restrict any right or ability of any
Restructuring Support Party to protect and preserve its rights (including rights under this
Agreement), remedies, and interests, including its claims against any other Restructuring Support
Party.
16.
Fiduciary Duties. Notwithstanding anything to the contrary herein, nothing in this
Agreement shall require the Company, or any directors, officers, or employees of the Company
(in such person’s capacity as a director, officer, or employee) to take any action, or to refrain from
taking any action, to the extent that the Company’s board of managers determines in good faith,
after consultation with outside counsel, that taking such action or refraining from taking such
action may be inconsistent with its or their fiduciary obligations under applicable law, and any
such exercise of such fiduciary duties shall not be deemed to constitute a breach of the terms of
this Agreement; provided, however, that in the event of such determination by the Company’s
board of managers (to the extent that the Company does not terminate this Agreement in
accordance with this Section 16 and Section 12(d) hereof) the Consenting Lender may terminate
this Agreement in accordance with Section 10 hereof. The Company, in its sole discretion, may
(but shall not be required to) terminate this Agreement in accordance with Section 12(d) hereof,
and specific performance shall not be available as a remedy if this Agreement is terminated in
accordance with this Section 16 and Section 12(d), or Section 10(l) hereof. The Consenting
Lender reserves all rights it may have, including the right (if any) to challenge any exercise by the
Company of its fiduciary duties.
16
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Release.
(a)

On the Plan Effective Date, each Consenting Lender, on behalf of itself and
its predecessors, successors and assigns, subsidiaries, affiliates, managed
accounts or funds, current and former officers, directors, principals,
shareholders, members, partners, employees, agents, advisory board
members, financial advisors, attorneys, accountants, investment bankers,
consultants, representatives, management companies, fund advisors, and
other professionals, in each case in their capacity as such (collectively, the
“Consenting Lender Releasing Parties”), expressly and generally releases,
acquits, and discharges (i) the Consenting Interest Holders, (ii) the
Consenting Interest Holders’ respective predecessors, successors and
assigns, subsidiaries, affiliates (in each case of the foregoing, except the
Company), managed accounts or funds or investment vehicles, and each of
such entities’ respective current and former officers, directors, principals,
shareholders, members, partners, employees, agents, advisory board
members, financial advisors, attorneys, accountants, investment bankers,
consultants, representatives, management companies, fund advisors, and
other professionals of the Consenting Interest Holders, and (iii) the current
and former directors of the Company and its subsidiaries (including any
directors appointed by the Consenting Interest Holders and the Company’s
disinterested directors), in each case in the foregoing (i) through (iii), in
their capacity as such (collectively, the “Consenting Interest Holder
Released Parties”), from any and all claims, obligations, rights, suits,
damages, causes of action, remedies, and liabilities whatsoever, including
any derivative claims asserted or assertable on behalf of the Company, any
claims asserted or assertable on behalf of any holder of any claim against or
interest in the Company and any claims asserted or assertable on behalf of
any other entity, whether known or unknown, foreseen or unforeseen,
matured or unmatured, in law, equity, contract, tort, or otherwise, by statute
or otherwise, that such Consenting Lender Releasing Parties (whether
individually or collectively) ever had, now has, or may have, based on or
relating to, or in any manner arising from, in whole or in part, the Company
(including the purchase, sale, rescission, or any other transaction relating to
any security of or debt in the Company, or any other transaction) or the
negotiation, formulation, or preparation of the Restructuring Transactions,
in each case, whether known or unknown, arising on or before the execution
of this Agreement.

(b)

On the Plan Effective Date, the Consenting Interest Holders, on behalf of
themselves and their predecessors, successors and assigns, subsidiaries,
affiliates (in each case of the foregoing, except the Company), managed
accounts or funds or investment vehicles, and each of such entities’
respective current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial
advisors, attorneys, accountants, investment bankers, consultants,
17
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representatives, management companies, fund advisors, and other
professionals of the Consenting Interest Holders, in each case in their
capacity as such (collectively, the “Consenting Interest Holder Releasing
Parties” and, together with the Consenting Lender Releasing Parties, the
“Releasing Parties”), expressly and generally releases, acquits, and
discharges (i) the other applicable Consenting Interest Holder Released
Parties, (ii) the Consenting Lender, and (iii) the Consenting Lender’s and
the other applicable Consenting Interest Holder Released Parties’ respective
predecessors, successors and assigns, subsidiaries, affiliates, managed
accounts or funds, and each of such entities’ respective current and former
officers, directors, principals, shareholders, members, partners, employees,
agents, advisory board members, financial advisors, attorneys, accountants,
investment bankers, consultants, representatives, management companies,
fund advisors, and other professionals of each Consenting Lender, in each
case in the foregoing (i) through (iii), in their capacity as such (collectively,
the “Consenting Lender Released Parties”), from any and all claims,
obligations, rights, suits, damages, causes of action, remedies, and liabilities
whatsoever, including any derivative claims asserted or assertable on behalf
of the Company, any claims asserted or assertable on behalf of any holder
of any claim against or interest in the Company and any claims asserted or
assertable on behalf of any other entity, whether known or unknown,
foreseen or unforeseen, matured or unmatured, in law, equity, contract, tort,
or otherwise, by statute or otherwise, that such Consenting Interest Holder
Releasing Parties (whether individually or collectively) ever had, now has,
or may have, based on or relating to, or in any manner arising from, in whole
or in part, the Company (including the purchase, sale, rescission, or any
other transaction relating to any security of or debt in the Company) or the
negotiation, formulation, or preparation of the Restructuring Transactions,
in each case, whether known or unknown, arising on or before the execution
of this Agreement.
(c)

The Plan shall contain the following provision, which shall be applicable on
the Plan Effective Date: “Each of the Releasing Parties knowingly grants
this Release notwithstanding that each Releasing Party may hereafter
discover facts in addition to, or different from, those which either such
Releasing Party now knows or believes to be true, and without regard to the
subsequent discovery or existence of such different or additional facts, and
each Releasing Party expressly waives any and all rights that such Releasing
Party may have under any statute or common law principle which would
limit the effect of the Release to those claims actually known or suspected
to exist as of the Agreement Effective Date.”

(d)

The Plan shall contain the following provision, which shall be applicable on
the Plan Effective Date: “In connection with their agreement to the
foregoing Release, the Releasing Parties knowingly and voluntarily waive
and relinquish any and all provisions, rights, and benefits conferred by any
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law of the United States or any state or territory of the United States, or
principle of common law, which governs or limits a person’s release of
unknown claims, comparable or equivalent to California Civil Code § 1542,
which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE
DEBTOR.”
(e)

Each of the Releasing Parties hereby represents and warrants that it has
access to adequate information regarding the terms of this Agreement, the
scope and effect of the Release, and all other matters encompassed by this
Agreement to make an informed and knowledgeable decision with regard
to entering into this Agreement. Each of the Releasing Parties further
represents and warrants that it has not relied upon any other Party in
deciding to enter into this Agreement and has instead made its own
independent analysis and decision to enter into this Agreement.

(f)

Notwithstanding anything to the contrary above, no Party shall be deemed
to release another Party for willful misconduct or gross negligence.

18.
Transfers of Claims and Interests. Each Restructuring Support Party shall not
make a Transfer, unless such Transfer is to another Restructuring Support Party or any other entity
that first agrees in writing to be bound by the terms of this Agreement by executing and delivering
to the Company the Transferee Joinder. Upon compliance with the foregoing, the Transferor shall
be deemed to relinquish its rights (and be released from its obligations, except for any claim for
breach of this Agreement that occurs prior to such Transfer) under this Agreement to the extent of
such transferred rights and obligations. Any Transfer made in violation of this Section 17 shall be
deemed null and void ab initio and of no force or effect, regardless of any prior notice provided to
the Company and/or any Restructuring Support Party, and shall not create any obligation or
liability of the Company or any other Restructuring Support Party to the purported transferee.
19.

Consents and Acknowledgments.
(a)

Each Party irrevocably acknowledges and agrees that this Agreement is not
and shall not be deemed to be a solicitation for acceptances of the Plan for
purposes of sections 1125, 1126, and 1127 of the Bankruptcy Code or
otherwise. Any such offer or solicitation will be made only in compliance
with all applicable securities laws and provisions of the Bankruptcy Code.

(b)

By executing this Agreement, each Restructuring Support Party (including,
for the avoidance of doubt, any entity that may execute this Agreement or a
Transferee Joinder after the Agreement Effective Date) consents to the
Company’s use of its cash collateral and incurrence of debtor-in-possession
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financing expressly as authorized by, and subject to the terms of, this
Agreement and the Definitive Documentation, until the termination of this
Agreement as to such Restructuring Support Party.
(c)

By executing this Agreement, each Restructuring Support Party (including,
for the avoidance of doubt, any entity that may execute this Agreement or a
Transferee Joinder after the Agreement Effective Date) forbears from
exercising remedies with respect to any Default or Event of Default as
defined under the Prepetition Loan Documents, as applicable, that is caused
by the Company’s entry into this Agreement or the other documents related
to this Agreement and the transactions contemplated in this Agreement, and
agrees to direct the applicable administrative agent to not exercise remedies
to the extent that any other Prepetition Lender directs such agent to exercise
such remedies.

(d)

The Credit Parties acknowledge and agree to the following:
(i)

the Credit Parties acknowledge the accuracy of the representations
set forth in the Recitals and Stipulations of this Agreement;

(ii)

neither this Agreement nor any other agreement entered into in
connection herewith or pursuant to the terms hereof shall be deemed
or construed to be a compromise, satisfaction, reinstatement, accord,
and satisfaction, novation or release of any of the Prepetition Loan
Documents, or any rights or obligations hereunder, or a waiver by
Consenting Lender of any of its rights under the Prepetition Loan
Documents or the security interests granted therein or at law or in
equity;

(iii)

neither this Agreement nor any other agreement executed in
connection herewith pursuant to the terms hereof, nor any actions
taken pursuant to the Agreement or such other agreement shall be
deemed to cure any Event of Default which may exist under the
Prepetition Loan Documents, or to be a waiver by Consenting
Lender of any Event of Default (as defined in the Prepetition Loan
Documents) under the Prepetition Loan Documents, or of any rights
or remedies in connection therewith or with respect hereto,
evidencing the Parties’ intention that Credit Parties’ obligations
under the Prepetition Loan Documents shall remain in full force and
effect;

(iv)

subject to Section 9(a) hereof, all liens, security interests, right, and
remedies granted to Consenting Lender for its benefit under the
Prepetition Loan Documents are hereby renewed, confirmed, and
continued; and
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subject to Section 9(a) hereof, the Credit Parties reaffirm the
validity, binding effect, and enforceability of each of the Prepetition
Loan Documents, as may be modified by provisions of the
Agreement, and acknowledge that the Credit Parties remain liable
to Consenting Lender for the full amount of the principal, interest,
fees, costs and other items evidenced by and set forth in the
Prepetition Loan Documents, without offset, deduction, claim,
counterclaim, defense, or recoupment of any kind.

Representations and Warranties.
(a)

Each Restructuring Support Party hereby represents and warrants on a
several and not joint basis for itself and not any other person or entity that
the following statements are true, correct, and complete, to the best of its
actual knowledge, as of the date hereof:
(i)

it has the requisite organizational power and authority to enter into
this Agreement and to carry out the transactions contemplated by,
and perform its respective obligations under, this Agreement;

(ii)

the execution and delivery of this Agreement and the performance
of its obligations hereunder have been duly authorized by all
necessary corporate or other organizational action on its part;

(iii)

to the extent it is a Consenting Lender, the execution and delivery
by it of this Agreement does not violate its certificates of
incorporation, bylaws, or other organizational documents;

(iv)

to the extent it is a Consenting Lender, it is the holder of all amounts
outstanding under the Credit Agreement;

(v)

the execution, delivery, and performance by it of this Agreement
does not require any registration or filing with, the consent or
approval of, notice to, or any other action with any federal, state, or
other governmental authority or regulatory body, except (i) any of
the foregoing as may be necessary and/or required for disclosure by
the Securities and Exchange Commission and applicable state
securities or “blue sky” laws, (ii) any of the foregoing as may be
necessary and/or required in connection with the Chapter 11 Cases,
including the approval of the Disclosure Statement and confirmation
of the Plan, (iii) filings of amended certificates of incorporation or
articles of formation or other organizational documents with
applicable state authorities, and other registrations, filings, consents,
approvals, notices, or other actions that are reasonably necessary to
maintain permits, licenses, qualifications, and governmental
approvals to carry on the business of the Company, and (iv) any
other registrations, filings, consents, approvals, notices, or other
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actions, the failure of which to make, obtain or take, as applicable,
would not be reasonably likely, individually or in the aggregate, to
materially delay or materially impair the ability of any Party hereto
to consummate the transactions contemplated hereby;
(vi)

this Agreement is its legally valid and binding obligation,
enforceable against it in accordance with its terms, except as
enforcement may be limited by bankruptcy, insolvency,
reorganization, moratorium, or other similar laws relating to or
limiting creditors’ rights generally, or by equitable principles
relating to enforceability;

(vii)

it is an “accredited investor” within the meaning of Rule 501 of
Regulation D promulgated under the Securities Act of 1933, as
amended, with sufficient knowledge and experience to evaluate
properly the terms and conditions of this Agreement, the Disclosure
Statement, the Plan, and any other Definitive Documentation, and it
has made its own analysis and decision to enter into this Agreement;
and

(viii) it (A) either (1) is the sole owner of the claims and interests
identified below its name on its signature page hereof and in the
amounts set forth therein, or (2) has all necessary investment or
voting discretion with respect to the principal amount of claims and
interests identified below its name on its signature page hereof, and
has the power and authority to bind the owner(s) of such claims and
interests to the terms of this Agreement; (B) is entitled (for its own
accounts or for the accounts of such other owners) to all of the rights
and economic benefits of such claims and interests; and (C) to the
knowledge of the individuals working on the Restructuring
Transactions, does not directly or indirectly own any Credit
Agreement Claims, other than as identified below its name on its
signature page hereof.
(b)

Each Company entity hereby represents and warrants on a joint and several
basis (and not any other person or entity other than each Company entity)
that the following statements are true, correct, and complete, in all material
respects, to the best of its actual knowledge, as of the date hereof:
(i)

it has the requisite corporate or other organizational power and
authority to enter into this Agreement and to carry out the
transactions contemplated by, and perform its respective obligations
under, this Agreement;

(ii)

the execution and delivery of this Agreement and the performance
of its obligations hereunder have been duly authorized by all
necessary corporate or other organizational action on its part,
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including approval of each of the independent directors of each of
the corporate entities that comprise the Company;
(iii)

the execution and delivery by it of this Agreement does not violate
its certificates of incorporation, or bylaws, or other organizational
documents, in any material respect;

(iv)

the execution and delivery by it of this Agreement does not require
any material registration or filing with, the consent or approval of,
notice to, or any other action with any federal, state, or other
governmental authority or regulatory body, other than, for the
avoidance of doubt, the actions with governmental authorities or
regulatory bodies required in connection with implementation of the
Restructuring Transactions and filings, certifications, or other
actions to create and perfect security interests under the Security
Documents;

(v)

subject to the provisions of sections 1125 and 1126 of the
Bankruptcy Code, this Agreement is its legally valid and binding
obligation, enforceable against it in accordance with its terms,
except as enforcement may be limited by bankruptcy, insolvency,
reorganization, moratorium, or other similar laws relating to or
limiting creditors’ rights generally, or by equitable principles
relating to enforceability; and

(vi)

it has sufficient knowledge and experience to evaluate properly the
terms and conditions of the Plan and this Agreement, and has been
afforded the opportunity to consult with its legal and financial
advisors with respect to its decision to execute this Agreement, and
it has made its own analysis and decision to enter into this
Agreement and otherwise investigated this matter to its full
satisfaction.

21.
Relationship Among Parties. Notwithstanding anything herein to the contrary,
(i) the duties and obligations of the Parties under this Agreement shall be several, not joint; (ii) no
Party shall have any responsibility by virtue of this Agreement for any trading by any other entity;
(iii) no prior history, pattern, or practice of sharing confidences among or between the Parties shall
in any way affect or negate this Agreement; (iv) the Parties hereto acknowledge that this agreement
does not constitute an agreement, arrangement, or understanding with respect to acting together
for the purpose of acquiring, holding, voting, or disposing of any equity securities of the Company,
the Parties do not constitute a “group” within the meaning of Rule 13d-5 under the Securities
Exchange Act of 1934, as amended, and no action taken by any Party pursuant to this Agreement
shall be deemed to create a presumption that the Parties are, in any way, acting as a “group”; and
(v) none of the Restructuring Support Parties shall have any fiduciary duty, any duty of trust or
confidence in any form, or other duties or responsibilities in any kind or form to each other, the
Company or any of the Company’s other lenders or stakeholders, including as a result of this
Agreement or the transactions contemplated hereby.
23

Case 21-30146-sgj11 Doc 19 Filed 01/25/21

Entered 01/25/21 23:48:39

Page 137 of 190

22.
Remedies. It is understood and agreed by the Parties that money damages may be
an insufficient remedy for any breach of this Agreement by any Party and each non-breaching
Party shall be entitled to seek specific performance and injunctive or other equitable relief as a
remedy of any such breach of this Agreement, including an order of the Bankruptcy Court or other
court of competent jurisdiction requiring any Party to comply promptly with any of its obligations
hereunder, provided specific performance shall not be an available remedy against the Company
if the Company terminates this Agreement in accordance with, and subject to, Section 12(d)
hereof. The Parties agree that such relief will be their only remedy against the applicable breaching
Party or Parties with respect to any such breach, and that in no event will any Party be liable for
monetary damages under or in connection with this Agreement.
23.
Governing Law & Jurisdiction. This Agreement shall be governed by, and
construed in accordance with, the laws of the State of Texas, without regard to such state’s choice
of law provisions which would require the application of the law of any other jurisdiction, except
where preempted by the Bankruptcy Code. By its execution and delivery of this Agreement, each
Party irrevocably and unconditionally agrees for itself that any legal action, suit, or proceeding
against it with respect to any matter arising under or arising out of or in connection with this
Agreement or for recognition or enforcement of any judgment rendered in any such action, suit,
or proceeding, may be brought in the United States District Court for the Northern District of
Texas, and by executing and delivering this Agreement, each of the Parties irrevocably accepts
and submits itself to the exclusive jurisdiction of such court, generally and unconditionally, with
respect to any such action, suit or proceeding. Notwithstanding the foregoing consent to New
York jurisdiction, if the Chapter 11 Cases are commenced, each Party agrees that the Bankruptcy
Court shall have exclusive jurisdiction of all matters arising out of or in connection with this
Agreement. By executing and delivering this Agreement, and upon commencement of the Chapter
11 Cases, each of the Parties irrevocably and unconditionally submits to the personal jurisdiction
of the Bankruptcy Court solely for purposes of any action, suit, proceeding, or other contested
matter arising out of or relating to this Agreement, or for recognition or enforcement of any
judgment rendered or order entered in any such action, suit, proceeding, or other contested matter.
24.
Waiver of Right to Trial by Jury. Each of the Parties waives (to the extent
permitted by applicable law) any right to have a jury participate in resolving any dispute, whether
sounding in contract, tort or otherwise, between any of the Parties arising out of, connected with,
relating to, or incidental to the relationship established between any of them in connection with
this Agreement. Instead, any disputes resolved in court shall be resolved in a bench trial without
a jury.
25.
Successors and Assigns. Except as otherwise provided in this Agreement, this
Agreement is intended to bind and inure to the benefit of each of the Parties and each of their
respective permitted successors, assigns, heirs, executors, administrators, and representatives.
26.
No Third-Party Beneficiaries. Unless expressly stated herein, this Agreement
shall be solely for the benefit of the Parties and no other person or entity shall be a third-party
beneficiary of this Agreement.
27.
Notices. All notices (including any notice of termination or breach) and other
communications from any Party hereunder shall be in writing and shall be deemed to have been
24
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duly given if personally delivered by courier service, messenger, email, or facsimile to the other
Parties at the applicable addresses below, or such other addresses as may be furnished hereafter by
notice in writing. Any notice of termination or breach shall be delivered to all other Parties.
(a)

If to the Company:
CiCi’s Holdings, Inc.
1080 West Bethel Road
Coppell, TX 75019
Attn: Richard Peabody, Chief Financial Officer
Email: rpeabody@cicis.com
With a copy to:
Gray Reed LLP
1601 Elm St., Suite 4600
Dallas, Texas 75201
Attn: Jason Brookner
Aaron Kaufman
Email: jbrookner@grayreed.com
akaufman@grayreed.com

(b)

If to the Consenting Lender:
D&G Investors, L.L.C.
13355 Noel Rd., Suite 1645
Dallas, TX
Attn: Anand Gala
Email: agala@galacapitalpartners.com
With a copy to:
Foley & Lardner LLP
2021 McKinney Avenue
Suite 1600
Dallas, Texas 75201-3340
Attn: Holland N. O’Neil
Email: honeil@foley.com

25
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With a copy to:
David Morris Law Firm
3044 Old Denton Road, Suite 111-246
Carrollton, Texas 75007
Attn: David Morris
Email: dfmorris48@verizon.net
(c)

If to the Consenting Interest Holders:
Continental Grain Company
767 Fifth Avenue, 15th Floor
New York, New York 10153
Attn: Michael R. Mayberry
Email: Michael.mayberry@conti.com
With a copy to:
Paul Weiss Rifkind Wharton & Garrison LLP
1285 Avenue of the Americas
New York, NY 10019-6064
Attn: Paul Basta
Karen Zeituni
Email: pbasta@paulweiss.com
kzeituni@paulweiss.com

28.
Entire Agreement. This Agreement (including the Exhibits and Schedules)
constitutes the entire agreement of the Parties with respect to the subject matter of this Agreement,
and supersedes all prior negotiations, agreements, and understandings, whether written or oral,
among the Parties with respect to the subject matter of this Agreement.
29.
Amendments. Except as otherwise provided herein, this Agreement (including the
Term Sheets) may not be modified, amended, or supplemented without the prior written consent
of the Company, the Consenting Lender, and, solely to the extent that such modification,
amendment, or supplement has an adverse effect on the Consenting Interest Holders, the
Consenting Interest Holders.
30.
Reservation of Rights. Subject to and except as expressly provided in this
Agreement or in any amendment thereof agreed upon by the Parties pursuant to the terms hereof,
nothing herein is intended to, or does, in any manner waive, limit, impair or restrict the ability of
each of the Parties to protect and preserve its rights, remedies and interests, including its claims
against any of the other Parties (or their respective affiliates or subsidiaries) or its full participation
in the Chapter 11 Cases. Without limiting the foregoing sentence in any way, if the Restructuring
Transactions are not consummated, or if this Agreement is terminated for any reason, nothing in
this Agreement shall be construed as a waiver by any Party of any or all of such Party’s rights,
remedies, claims and defenses, and the Parties expressly reserve any and all of their respective
rights, remedies, claims and defenses. This Agreement shall in no event be construed as, or be
26
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deemed to be, evidence of an admission or concession on the part of any Party of any claim or
fault or liability or damages whatsoever. Each of the Parties denies any and all wrongdoing or
liability of any kind and does not concede any infirmity in the claims or defenses which it has
asserted or could assert. This Agreement is part of a proposed settlement of matters that could
otherwise be the subject of litigation among the Parties hereto. Pursuant to Federal Rule of
Evidence 408 and any applicable state rules of evidence, all negotiations relating to this
Agreement shall not be admissible into evidence in any proceeding other than a proceeding to
enforce the terms of this Agreement.
31.
Execution of Agreement and Counterparts. This Agreement may be executed
in one or more counterparts and by way of electronic signature, each of which, when so executed,
shall constitute the same instrument, and the counterparts may be delivered by facsimile
transmission or by electronic mail in portable document format (.pdf).
32.
Disclosures. The Company shall use commercially reasonable efforts to submit
drafts to the Consenting Lender of any press releases and public documents that constitute the
disclosure of the existence or terms of this Agreement or any amendment to the terms of this
Agreement at least two Business Days or as soon as reasonably practicable prior to making any
such disclosure, and the Company shall consult with the Consenting Lender Advisors in good faith
regarding the form and substance of such disclosure(s). This Agreement, as well as its terms, its
existence, and the existence of the negotiation of its terms are expressly subject to any existing
confidentiality agreements executed by and among any of the Parties as of the date hereof
(including any such provisions in the Prepetition Loan Documents); provided, however, that after
the Petition Date, the Parties may disclose the existence of, or the terms of, this Agreement or any
other material term of the transaction contemplated herein without the express written consent of
the other Parties.
33.
Headings. The section headings of this Agreement are for convenience of
reference only and shall not, for any purpose, be deemed a part of this Agreement.
34.
Interpretation. This Agreement is the product of negotiations among the Parties,
and the enforcement or interpretation hereof, is to be interpreted in a neutral manner, and any
presumption with regard to interpretation for or against any Party by reason of that Party having
drafted or caused to be drafted this Agreement or any portion hereof, shall not be effective in
regard to the interpretation hereof.
35.
Computation of Time. Rule 9006(a) of the Federal Rules of Bankruptcy Procedure
applies in computing any period of time prescribed or allowed herein only to the extent such period
of time governs a Milestone pertaining to the entry of an order by the Bankruptcy Court in the
Chapter 11 Cases.
[Signatures and exhibits follow]
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EXECUTION VERSION

CICI’S RESTRUCTURING TERM SHEET
January 14, 2021
THIS TERM SHEET IS FOR DISCUSSION PURPOSES ONLY. THIS TERM SHEET
DOES NOT CONSTITUTE (NOR SHALL IT BE CONSTRUED AS) AN OFFER WITH
RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OR
REJECTIONS AS TO ANY EXCHANGE OR PLAN OF REORGANIZATION, IT BEING
UNDERSTOOD THAT SUCH A SOLICITATION, IF ANY, SHALL BE MADE ONLY IN
COMPLIANCE WITH SECTIONS 1125 AND 1145 OF THE BANKRUPTCY CODE AND
APPLICABLE PROVISIONS OF SECURITIES, BANKRUPTCY, AND/OR OTHER
APPLICABLE STATUTES, RULES, AND LAWS.

The terms and conditions set forth in this term sheet (the “Term Sheet”) are intended to be
part of a comprehensive compromise, each element of which is consideration for the other
elements and an integral aspect of the proposed restructuring.
The Restructuring Transactions (as defined below) will be accomplished through the
Company commencing prepackaged cases (the “Chapter 11 Cases”) under chapter 11 of title 11
of the United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the
Northern District of Texas (the “Bankruptcy Court”) no later than January 25, 2021. The
regulatory, corporate, tax, accounting, and other legal and financial matters related to the
Restructuring Transactions have not been fully evaluated, and any such evaluation may affect the
terms and structure of any Restructuring Transactions. The Restructuring Transactions detailed in
this Term Sheet are subject in all respects to the negotiation, execution, and delivery of definitive
documentation.
THIS TERM SHEET IS PROFFERED IN THE NATURE OF A COMPROMISE
AND SETTLEMENT PROPOSAL IN FURTHERANCE OF SETTLEMENT
DISCUSSIONS. ACCORDINGLY, THIS TERM SHEET AND THE INFORMATION
CONTAINED HEREIN ARE ENTITLED TO PROTECTION FROM ANY USE BY OR
DISCLOSURE TO ANY PARTY OR PERSON PURSUANT TO RULE 408 OF THE
FEDERAL RULES OF EVIDENCE AND ANY OTHER APPLICABLE RULE, STATUTE,
OR DOCTRINE OF SIMILAR IMPORT PROTECTING THE USE OR DISCLOSURE OF
CONFIDENTIAL COMPROMISE AND SETTLEMENT DISCUSSIONS. UNLESS AND
UNTIL PUBLICLY DISCLOSED BY THE COMPANY, THIS TERM SHEET IS
STRICTLY CONFIDENTIAL.
This Term Sheet does not purport to summarize all of the terms, conditions, covenants, and
other provisions that may be contained in the fully negotiated and definitive documentation
necessary to implement the Restructuring Transactions.
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Restructuring Summary
Company

“Company” or “Debtors” means, collectively, Cici’s Holdings, Inc.,
Pizza Parent, LLC, Cici GP, LLC, JMC GP, LLC, Cici Enterprises, LP,
JMC Restaurant Distribution LP, Awesome Acquisition Company,
Cici’s Acquisition Company, LLC, and Cici Services, LLC

Supporting Lender

“Supporting Lender” means D&G Investors, LLC, as assignee of Wells
Fargo Bank, N.A., Citizens Bank, N.A., Cadence Bank, N.A., and Bank
of America, N.A., and in its capacity as lender under the Credit
Agreement (as defined below).

Prepetition Debt

An amount of no less than $80 million in principal plus any fees,
expenses, and other amounts arising pursuant to the terms of the Credit
Agreement1 and any documents or agreements related thereto (the
“Prepetition Debt”).

Per the terms of the Credit Agreement, the Prepetition Debt is secured by
Supporting
Lender’s Collateral substantially all of the personal property assets of the Company,
including, but not limited to, (i) a pledge of all accounts, accounts
receivable, chattel paper, documents, general intangibles and payment
intangibles, (ii) inventory, (iii) equipment and fixtures, (iv) deposit
accounts, (v) money, (vi) investment property, (vii) pledged equity,
(viii) distribution assets residing on certain owned real property (e.g.,
Coppell, Texas), (ix) intellectual property including, but not limited to
trademarks, copyrights and copyright licenses, patents and patent
licenses, (x) proceeds, product and offspring of the aforementioned, as
more fully set forth in the Security and Pledge Agreement and related
documents (collectively, the “Supporting Lender’s Collateral”).
Notwithstanding the foregoing, the Company does not stipulate to the
perfection of the liens for the Supporting Lender’s Collateral with respect
to deposit accounts and the distribution assets residing in Coppell, Texas.
DIP Facility2

1

2

In connection with the Chapter 11 Cases, the Debtors will enter into a
new money debtor-in-possession financing facility with the Supporting
Lender (in such capacity, the “DIP Lender”), which will (i) have a
principal amount of up to $9.0 million (the “DIP Term Loan”)
comprising $3.0 million of new credit and a deemed term loan “roll up”
of $6.0 million of Prepetition Debt and (ii) bear interest at a rate of 15.0%

Credit Agreement, dated as of August 29, 2016 by and among CiCi's Holdings, Inc., as Borrower (“Borrower”),
Pizza Parent, LLC (“Holdings”), certain subsidiaries of the Borrower as Guarantors, Wells Fargo Bank, National
Association, as Administrative Agent, Swingline Lender and Issuing Lender, Bank of America, N.A. and Citizens
Bank, N.A., as Co-Syndication Agents, and the Lenders, as amended by First Amendment to Credit Agreement
and Waiver, dated as of April 17, 2019, by and among Borrower and Holdings, Wells Fargo Bank, National
Association, as Administrative Agent and the Lenders, and Second Amendment to Credit Agreement, dated as of
September 20, 2019, by and among Borrower, Holdings, Credit Parties, Wells Fargo Bank, National Association,
as Administrative Agent and the Lenders (the “Credit Agreement”).
NTD: DIP amounts subject to diligence re DIP budget and size of rollup.

2
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per annum, payable in cash or in kind, in each case on the terms set forth
in a mutually agreeable term sheet (the “DIP Term Sheet”) and interim
and final orders, and any and all of the other agreements and documents
to be executed in connection therewith or related thereto, by and among
any of the Debtors and the DIP Lender (collectively, the “DIP Facility
Documents”), which will include customary and market milestones and
economics. The DIP Term Loan will have a maturity date that is seventy
five (75) days after the date of filing of the Chapter 11 Cases. The
Debtors will not incur any fees (commitment or exit) in connection with
the DIP Term Loan; provided, however, the Debtors will reimburse the
DIP Lender for its professional fees and costs.
To secure the DIP Term Loan, the DIP Lender will be granted first
priority liens on all assets of the Company (including, for the avoidance
of doubt, those assets which are not currently included as part of the
Supporting Lender’s Collateral) subject to certain perfected Prior Liens
(as will be defined in the order approving the DIP Term Loan) and
customary professional fee carveouts and exclusions.
In connection with the Debtors’ entry into the DIP Term Loan, the
Supporting Lender will consent to the Company’s use of cash collateral
during the Chapter 11 Cases, and the DIP Lender will provide the
Company with postpetition financing in the form of the DIP Term Loan,
all pursuant to a DIP Budget to be agreed to by the Debtors and the DIP
Lender (the “DIP Budget”); provided, however, the DIP Budget shall
conform to the Debtors’ professionals’ fees and costs set forth in the
Professionals’ Budget attached hereto as Exhibit “A”.
For the first sixty (60) days of the Chapter 11 Cases, the DIP Budget will
not provide any adequate protection payments to the Supporting Lender
on account of the Prepetition Debt; provided, however, if the Plan is not
confirmed on or before the 60th day after commencement of the Chapter
11 Cases, commencing on the 61st day (but not applying retroactively to
the first 60 days of the Chapter 11 Cases), the Debtors will pay the
Supporting Lender adequate protection payments equal to the monthly
amount of default interest provided under the Credit Agreement.
The DIP Facility Documents will provide that the Supporting Lender will
receive adequate protection liens on the Supporting Lender’s Collateral
as adequate protection for the Debtors’ use of cash collateral during the
Chapter 11 Cases.
Restructuring
Transactions

The transactions contemplated by this Term Sheet will occur pursuant to
a prepackaged plan of reorganization (the “Plan”). The Plan will be
negotiated by the parties in advance of the petition date of the Chapter 11
Cases, which shall be no later than January 25, 2021 (the “Petition
Date”). The parties will also negotiate a restructuring support agreement
to document each parties undertakings and commitments in connection
with the Chapter 11 Cases and the Plan. Once documented, the Company
3
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will solicit the votes of the Supporting Lender and after obtaining the
votes of the Supporting Lender accepting the Plan, the Company will
commence the Chapter 11 Cases. The Supporting Lender agrees that one
(1) calendar day shall constitute adequate notice for purposes of the
solicitation.
On the Petition Date, the Debtors will file the Plan and a Disclosure
Statement, along with a motion seeking, among other things:
(1) conditional approval of the Disclosure Statement, and (ii) a joint
hearing for the Court to consider final approval of the Disclosure
Statement and confirmation of the Plan not later sixty (60) days after the
Petition Date.
On the effective date of the Plan (the “Effective Date”), the Supporting
Lender will receive 100% of the equity interests in the reorganized
Company (“Reorganized Company”). The Supporting Lender will
receive this new equity in exchange for (i) the Prepetition Lender Secured
Claims and (ii) except to the extent converted into loans under an Exit
Facility (as defined below), if any, DIP Term Loan Claims (the “Lender
Equity Distribution”), in each case in accordance with this Term Sheet
(the “Restructuring Transactions”).
The Plan shall provide for the funding of a cash recovery pool of
$50,000.00 for distribution to allowed unsecured claims on a pro rata
basis (the “Unsecured Recovery Pool”), provided that the Supporting
Lender will receive its pro rata share of the Unsecured Recovery Pool on
account of its unsecured deficiency claims (the “Prepetition Lender
Deficiency Claim”), which Prepetition Lender Deficiency Claim shall be
included in the General Unsecured Claim Class.
Summary of Plan
Classification and
Treatment of
Claims and Equity
Interests

Plan Classification
and Treatment

Class
1

Claim
Status
Other Priority Claims Unimpaired

Voting Rights
Presumed to Accept

2

Other Secured Claims Unimpaired

Presumed to Accept

3

Prepetition Lender
Secured Claims

Impaired

Entitled to Vote

4

General Unsecured
Claims

Impaired

Deemed to Reject

5

Intercompany Claims Unimpaired /
Impaired

Presumed to Accept /
Deemed to Reject

6

Intercompany Interests Unimpaired /
Impaired

Presumed to Accept /
Deemed to Reject

7

Company Interests

Impaired

Deemed to Reject

Under the Plan, administrative and priority claims will be unclassified in
accordance with section 1123(a)(1) of the Bankruptcy Code.

4
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Treatment
On the Effective Date, in full and
final satisfaction, compromise,
settlement, release, and discharge
of, and in exchange for, each
allowed Other Priority Claim, each
holder thereof shall receive, at the
Debtors’
election,
either
(i) payment in full, in cash, of the
unpaid portion of its allowed Other
Priority Claim or (ii) such other
treatment as may be agreed to by
such holder and the Debtors.

2

Other Secured Claims Except to the extent that a holder of
an allowed Other Secured Claim
agrees to a less favorable treatment,
in full and final satisfaction,
compromise, settlement, release,
and discharge of, and in exchange
for, its allowed Other Secured
Claim, each holder of such claim
shall receive, at the Debtors’
election, either (i) cash equal to the
full allowed amount of its Other
Secured Claim on the later of (x) the
Effective Date and (y) the date
payment on account of such claim is
due, (ii) reinstatement of such
holder’s allowed Other Secured
Claim, (iii) the return or
abandonment of the collateral
securing such allowed Other
Secured Claim to such holder, or
(iv) such other treatment as may be
agreed to by such holder and the
Debtors.

3

Prepetition Lender
Secured Claims

5

On the Effective Date, in full and
final satisfaction, compromise,
settlement, release, and discharge
of, and in exchange for, its allowed
Prepetition Lender Secured Claim,
each holder of an allowed
Prepetition Lender Secured Claim
shall
receive
the
DIP
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Lender/Prepetition Lender Equity
Distribution.
4

General Unsecured
Claims

On the Effective Date, in full and
final satisfaction, compromise,
settlement, release, and discharge
of, and in exchange for, its allowed
General Unsecured Claim, each
holder of an allowed Unsecured
Claim shall receive its pro rata share
of the General Unsecured Recovery
Pool.

5

Intercompany Claims

On the Effective Date, in full and
final satisfaction, compromise,
settlement, release, and discharge
of, and in exchange for, each
Intercompany
Claim,
each
Intercompany Claim shall, at the
Reorganized Company’s election,
be (i) unimpaired and reinstated or
(ii) impaired and cancelled and
released without any distribution.

6

Intercompany
Interests

On
the
Effective
Date,
Intercompany Interests shall be, at
the option of the Reorganized
Company (in consultation with the
Supporting
Lender),
either
(i) Reinstated in exchange for the
Company’s and the Reorganized
Company’s agreement to make
distributions contemplated by the
Plan or (ii) discharged, cancelled,
released, and extinguished and of no
further force or effect without any
distribution on account of such
Intercompany Interests.

7

Company’s Interests

On the Effective Date, the
Company’s Interests shall be
cancelled, released, discharged, and
extinguished.
Holders of the
Company’s Interests shall not
receive any distribution on account
of such Interests.

6
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Executory
Contracts /
Franchise
Agreements /
Unexpired Leases

Substantially all of the Company’s franchise agreements will be assumed.
All other executory contracts, including leases of non-residential real
property will be subject to assumption, rejection, or renegotiation, subject
to pro forma business needs of the Reorganized Company and with the
consent of the Supporting Lender.

Milestones/Events
of Default

The Supporting Lender’s support for the Plan will be subject to certain
customary and market milestones, including deadlines for (i) filing a
motion for an order approving the DIP Term Loan, (ii) obtaining an
interim and final order approving the DIP Term Loan, and (iii) obtaining
an order confirming the Plan within sixty (60) days of the Petition Date.
In addition, the Supporting Lender’s obligation to support the Plan will
terminate upon the occurrence of certain customary events of default.

Exit Facility

Upon the agreement of the Company and the Supporting Lender, up to
$13 million of DIP Term Loan Claims may be converted into a new exit
facility (the “Exit Facility”) on terms reasonably acceptable to
Reorganized Company and the Supporting Lender, which terms shall
include (i) an interest rate (with the ability for the Reorganized Company,
at the option of the Reorganized Company’s board of directors, to pay
such interest in kind) and (ii) a maturity date each to be agreed upon by
the parties to the extent that there is an Exit Facility and such terms will
be included in the supplement to the Plan to be filed seven days before
the deadline established to object to the Plan.

Governance

On the Effective Date, the existing governance documents will be
modified, amended, amended and restated, or replaced, as necessary, to,
among other things, set forth the privileged, rights, and obligations of the
parties, including board seats (the “Governance Documents”). The
Governance Documents will be included in the supplement to the Plan to
be filed seven days before the deadline established to object to the Plan.

Tax Matters

The Restructuring Transactions contemplated by this Term Sheet will be
structured in a tax efficient manner as agreed on by the Company, the
Supporting Lender, and the majority of the Company’s existing equity
holders.

Other/Releases

The Plan will be in form and substance acceptable to the Company and
the Supporting Lender and shall include (among other items) customary
discharge, injunction, exculpation, and release provisions, including a
debtor release of estate claims and causes of action and consensual thirdparty releases.
The Company and the Supporting Lender shall provide (i) Arlon Food
and Agricultural Partners II LP, (ii) AFAP II Co-Invest LP, and
(iii) Continental Grain Company, including their respective current and
former directors, officers, and professional advisors, a release of any and
7
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all claims or causes of action, other than willful misconduct and gross
negligence.

8
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ϬϮͬϬϳͬϮϭ
ϬϯͬϬϳͬϮϭ
ϬϰͬϬϰͬϮϭ
ϬϱͬϬϮͬϮϭ
ϬϲͬϬϲͬϮϭ

ϬϮͬϬϳͬϮϭ
ϬϯͬϬϳͬϮϭ
ϬϰͬϬϰͬϮϭ
ϬϱͬϬϮͬϮϭ
ϬϲͬϬϲͬϮϭ

ϬϮͬϬϳͬϮϭ
ϬϯͬϬϳͬϮϭ
ϬϰͬϬϰͬϮϭ
ϬϱͬϬϮͬϮϭ
ϬϲͬϬϲͬϮϭ

EŽƚŝĐĞĂƚĞ

ΨϵϵϬ͕ϬϬϬ
ΨϯϬϬ͕ϬϬϬ
ΨͲ
Ψϭ͕ϮϵϬ͕ϬϬϬ
ĞďƚŽƌWƌŽĨĞƐƐŝŽŶĂůƐͲdŽƚĂů
;ϭͿůĂŝŵƐĂŐĞŶƚĐŽƐƚŝŶĐůƵĚĞĚďƵƚƌĞůĂƚĞĚƚŽĂĚŵŝŶŝƐƚƌĂƚŝǀĞƌĞƋƵŝƌĞŵĞŶƚƐƚŽŚĂǀĞĐůĂŝŵƐĂŐĞŶƚĂƐĂŐĞŶƚŽĨĐŽƵƌƚ͖ŵŽƌĞůŝŵŝƚĞĚƌŽůĞĂƐĚĞďƚŽƌƉƌŽĨĞƐƐŝŽŶĂů͘

ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ

ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ

ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ
ƵĚŐĞƚ

ƵĚͬĐƚ

ϯͬϯͬϮϬϮϭ

ϬϮͬϮϭͬϮϭ
ϬϯͬϮϭͬϮϭ
ϬϰͬϭϴͬϮϭ
ϬϱͬϭϲͬϮϭ
ϬϲͬϮϬͬϮϭ

ϬϮͬϮϭͬϮϭ
ϬϯͬϮϭͬϮϭ
ϬϰͬϭϴͬϮϭ
ϬϱͬϭϲͬϮϭ
ϬϲͬϮϬͬϮϭ

ϬϮͬϮϭͬϮϭ
ϬϯͬϮϭͬϮϭ
ϬϰͬϭϴͬϮϭ
ϬϱͬϭϲͬϮϭ
ϬϲͬϮϬͬϮϭ

WĂǇĂďůĞĂƚĞ
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ϭͬϭϱͲϭͬϯϭͬϮϭ
ϮͬϬϭͲϮͬϮϴͬϮϭ
ϯͬϬϭͲϯͬϯϭͬϮϭ
ϰͬϬϭͲϰͬϯϬͬϮϭ
ϱͬϬϭͲϱͬϯϭͬϮϭ
dKd>

WĞƌŝŽĚ

ĞďƚŽƌƐƚƚŽƌŶĞǇΖƐ
ĞďƚŽƌƐƚƚŽƌŶĞǇΖƐ
ĞďƚŽƌƐƚƚŽƌŶĞǇΖƐ
ĞďƚŽƌƐƚƚŽƌŶĞǇΖƐ
ĞďƚŽƌƐƚƚŽƌŶĞǇΖƐ
ĞďƚŽƌƐƚƚŽƌŶĞǇΖƐ

ŚĂƉƚĞƌϭϭĂŶŬƌƵƉƚĐǇǆŝƚĂƚĞ
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Form of Transferee Joinder
This joinder (this “Joinder”) to the Restructuring Support Agreement (the “Agreement”),
dated as of July 15, 2019, by and among: (i) CiCi’s Holdings, Inc., together with certain of their
direct and indirect subsidiaries (collectively, the “Company”); (ii) the Consenting Lender; (iii) and
(iv) the Consenting Interest Holders, is executed and delivered by [________________] (the
“Joining Party”) as of [________________]. Each capitalized term used herein but not otherwise
defined shall have the meaning ascribed to it in the Agreement.
1.
Agreement to be Bound. The Joining Party hereby agrees to be bound by all of the
terms of the Agreement, a copy of which is attached to this Joinder as Annex 1 (as the same has
been or may be hereafter amended, restated, or otherwise modified from time to time in accordance
with the provisions thereof). The Joining Party shall hereafter be deemed to be a Party for all
purposes under the Agreement and one or more of the entities comprising the Restructuring
Support Parties.
2.
Representations and Warranties. The Joining Party hereby represents and warrants
to each other Party to the Agreement that, as of the date hereof, such Joining Party (a) is the legal
or beneficial holder of, and has all necessary authority (including authority to bind any other legal
or beneficial holder) with respect to, the Credit Agreement Claims identified below its name on
the signature page hereof, and (b) makes, as of the date hereof, the representations and warranties
set forth in Section 20 of the Agreement to each other Party.
3.
Governing Law. This Joinder shall be governed by and construed in accordance
with the internal laws of the State of New York without regard to any conflicts of law provisions
which would require the application of the law of any other jurisdiction.
4.
Notice. All notices and other communications given or made pursuant to the
Agreement shall be sent to:
To the Joining Party at:
[JOINING PARTY]
[ADDRESS]
Attn:
Facsimile:
Email:
IN WITNESS WHEREOF, the Joining Party has caused this Joinder to be executed as of
the date first written above.
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[JOINING PARTY]

By:
Name:
Title:
Principal Amount of Credit Agreement Claims:

Notice Address:

Fax:
Attention:
Email:

$_________________
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CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CICI’S

CICI’S PIZZA & Design

CICI’S

CICI’S PIZZA & Design
(Black & White)

CICI’S

CICI’S

U.S.

Texas

Mexico

Mexico

Florida

Canada

Country/
State
Canada

10/28/1991

10/5/2011

5/30/2014

9/28/2012

02/12/2004

10/21/2004

App. Date

74/215915

1217355

1490940

1200275

1235494

App. No.

Reg. No.

9/01/1992

Int. Franchising Services

Class 43 Int. – Restaurant services

Goods and/or Services

1272404

1530338

1712523

Class 42 Int. – Restaurant services

Class 42 - Local

Class 43 Int. – Restaurant services

Class 43 Int. – Restaurant services

T12000000958 Class 43 Local – Restaurant services

10/25/1991 051349

3/4/2012

5/30/2014

9/28/2012

11/15/2004 TMA625411

01/02/2008 TMA703940

Reg. Date

Registered

Registered

Registered

Registered

Next Action Summary

9/1/2022

10/25/2021

Attorney Client Work Product
Privileged and Confidential

Registered

Registered

10/5/2021
Registered
Declaration of
Use Due

5/30/2024

9/28/2022

12/3/2029

Next Action
Due Date
01/02/2023

Entered 01/25/21 23:48:39

Page 1
2/22/2019

CiCi Enterprises, LP

Current Owner

CICI’S

Mark

TRADEMARK STATUS CHART (By Country/State)
11/17/2020
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CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CICI’S BUFFET ON THE GO

CICI’S PIZZA & Design
(Red Background)

CICI’S PIZZA COUNTER

CICI’S PIZZA COUNTER &
Design

CICI’S PIZZA Logo

U.S.

U.S.

U.S.

U.S.

U.S.

Country/
State
U.S.

3/23/2006

7/29/2014

7/29/2014

8/10/2012

5/11/2009

4/2/2002

App. Date

78/843980

86/351680

86/351675

85/700944

77/733799

76/389990

App. No.
2680694

Reg. No.

9/18/2007

1/6/2015

1/6/2015

5/28/2013

3293786

4667732

4667731

4341504

12/22/2009 3727837

1/28/2003

Reg. Date

Class 43 Int. – Restaurant services

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Class 43 Int. – Restaurant services

Class 43 Int. – Restaurant services

Class 43 Int. – Restaurant services; Takeout restaurant services
Class 43 Int. – Restaurant services

Class 30 Int. – Pizza

Goods and/or Services

9/18/2027

1/6/2021
Affidavit of
Use Due
1/6/2021
Affidavit of
Use Due

5/28/2023

12/22/2029

Registered

Registered

Registered

Registered

Registered

Registered

Next Action Summary

Attorney Client Work Product
Privileged and Confidential

Next Action
Due Date
1/28/2023
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2/22/2019

CiCi Enterprises, LP

Current Owner

CICI’S

Mark
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CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CICI’S PIZZA TO GO &
Design (Red Background)

CICI’S PIZZA TO GO Logo

DRINK UP SUMMER

ENDLESS PIZZA ENDLESS
VALUE

U.S.

U.S.

U.S.

U.S.

Country/
State
U.S.

5/12/2014

9/19/2013

3/23/2006

8/10/2012

8/10/2012

App. Date

86/278383

86/069093

78/843986

85/700983

85/700977

App. No.

1/13/2015

8/26/2014

6/12/2007

5/28/2013

5/28/2013

Reg. Date

4670494

4591695

3251151

4341506

4341505

Reg. No.

Class 43 Int. – Restaurant services
Class 43 Int. – Restaurant services

Class 41 Int. – Conducting contests and
sweepstakes

Class 43 Int. – Restaurant and delivery
services

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Class 43 Int. – Restaurant services

Class 43 Int. – Restaurant services

Goods and/or Services

1/13/2021
Affidavit of
Use Due

8/26/2024

6/12/2027

5/28/2023

Registered

Registered

Registered

Registered

Registered
Filed Proof of Use on
5/7/19

Next Action Summary

Attorney Client Work Product
Privileged and Confidential

Next Action
Due Date
5/28/2023
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CiCi Enterprises, LP

Current Owner

CICI’S PIZZA TO GO &
Design

Mark
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CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

FIERY MANGO TANGO

CICIS BEYOND PIZZA &
Design

CICIS BEYOND PIZZA &
Design

CICIS BEYOND PIZZA &
Design

U.S.

Mexico

U.S.

U.S.

Country/
State
U.S.

9/14/2015

3/29/2019

9/14/2015

8/3/2015

10/1/2014

App. Date

86/756101

2187448

86/756228

86/712756

86/412027

App. No.

Reg. No.

6/12/2018

2011742

6/12/2018

5/3/2016

5,492,555

6/19/2019

5,492,556

4,949,909

12/29/2015 4878388

Reg. Date

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls
(Will not use Class 30 Int. per instructions
from creative)
Class 43 Int. – Restaurant services

Class 43 Int. – Restaurant services

Class 43 Int. – Restaurant services

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Class 43 Int. – Restaurant services; Takeout restaurant services
Class 30 Int. – Pizza

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Goods and/or Services

Registered

Registered

Next Action Summary

Attorney Client Work Product
Privileged and Confidential

Deadline for
Registered
Affidavit of
continued use
is 6/12/2024
Deadline for
first renewal
6/12/2028

6/19/2022
Registered
Declaration of
use due

Deadline for
Registered
Affidavit of
continued use
is 6/12/2024
Deadline for
first renewal
6/12/2028

5/3/2026

Next Action
Due Date
12/29/2021
Affidavit of
Use Due
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CiCi Enterprises, LP

Current Owner

BETTER. BELIEVE IT.

Mark

Case 21-30146-sgj11 Doc 19 Filed 01/25/21
Page 164 of 190

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CICIS BEYOND PIZZA &
Design

CICIS & Design

CICIS & Design

CICIS

U.S.

U.S.

U.S.

Mexico

Country/
State
Mexico

3/28/2016

9/8/2015

9/8/2015

3/29/2019

3/29/2019

App. Date

86/955727

86749964

86/750188

2187453

2187450

App. No.

2011744

2011743

Reg. No.

11/1/16

4/4/2017

5,073,041

5,177,284

10/11/2016 5,060,799

6/19/2019

6/19/2019

Reg. Date

Class 43 Int. – Restaurant services

Class 30 Int. – Bread Sticks, Brownies,
Cinnamon Rolls, Pasta, Pastries, Pizza

Class 43 Int. – Restaurant services

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Class 43 Int. – Restaurant services

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Class 43 Int. – Restaurant services

Class 30 Int. – Pizza, Pasta, Cinnamon
Rolls

Goods and/or Services

11/1/2026

4/4/2023
4/4/2027

10/11/2026

Attorney Client Work Product
Privileged and Confidential

Registered

Registered

Registered

6/19/2022
Registered
Declaration of
use due

Next Action
Next Action Summary
Due Date
6/19/2022
Registered
Declaration of
use due
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2/22/2019

CiCi Enterprises, LP

Current Owner

CICIS BEYOND PIZZA &
Design

Mark
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CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CiCi Enterprises, LP

CICIS

CICIS AND DESIGN LEFT
SPARK

CICIS AND DESIGN LEFT
SPARK

Stylized and/or Design (Spark
Design,
g White)

BEYOND PIZZA (Standalone)

U.S.

U.S.

Mexico

U.S.

Mexico

Country/
State
Mexico

9/25/2018

11/12/2018

3/29/2019

3/20/2019

3/29/2019

3/29/2019

App. Date

88/130,207

88/190,060

2187455

88/348,933

2187446

2187445

App. No.

5/14/2019

6/19/2019

6/19/2019

6/19/2019

Reg. Date

5,751,377

2011745

2011741

2011740

Reg. No.

Class 43 Int. – Restaurant services

Class 30 Int. – Bread Sticks, Brownies,
Cinnamon Rolls, Pasta, Pastries, Pizza

Class 43 Int. – Restaurant services

Class 30 Int. – Bread Sticks, Brownies,
Cinnamon Rolls, Pasta, Pastries, Pizza

Class 43 Int. – Restaurant services

Class 30 Int. – Bread Sticks, Brownies,
Cinnamon Rolls, Pasta, Pastries, Pizza

Class 43 Int. – Restaurant services

Class 30 Int. – Bread Sticks, Brownies,
Cinnamon Rolls, Pasta, Pastries, Pizza

Goods and/or Services

Pending Registration
Will need specimens

Registered

Attorney Client Work Product
Privileged and Confidential

5/14/2025
Deadline for
Sections 8 &
15
Declarations
5/14/2029
Deadline for
first renewal
4/23/2020

6/19/2022
Registered
Declaration of
use due
Let it lapse

6/19/2022
Registered
Declaration of
use due
3/3/2020
Pending registration
Extended
Will need specimens

Next Action
Next Action Summary
Due Date
6/19/2022
Registered
Declaration of
use due
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2/22/2019

CiCi Enterprises, LP

Current Owner

CICIS

Mark
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Current Owner

Country/
State

App. Date

App. No.

Reg. Date

Reg. No.

Goods and/or Services

Next Action Summary

Attorney Client Work Product
Privileged and Confidential

Next Action
Due Date

Entered 01/25/21 23:48:39

Page 7
2/22/2019

2020 New Logo – Horizontal
Logo

2020 New Logo – Vertical
Logo

2020 New Logo
g – Spark Logo

Mark
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Current Owner

Country/
State

App. Date

App. No.

Reg. Date

Reg. No.

Goods and/or Services

Next Action Summary

Attorney Client Work Product
Privileged and Confidential

Next Action
Due Date

Entered 01/25/21 23:48:39
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2/22/2019

2020 New Logo – Primary
Stacked Logo

Mark
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CICI’S HOLDINGS, INC.
AND AFFILIATES
$9,000,0001 SENIOR SECURED SUPER-PRIORITY
DEBTOR IN POSSESSION LOAN AND SECURITY AGREEMENT
NON-BINDING
SUMMARY OF PROPOSED MATERIAL TERMS AND CONDITIONS
This Summary of Proposed Material Terms and Conditions (this “DIP Term Sheet”)
outlines certain material terms of a potential Senior Secured Super-Priority Debtor in Possession
Credit Facility proposed to be provided by the DIP Lender (as defined below) to CiCi’s Holdings,
Inc. (“Holdings”) and its affiliated debtors and debtors in possession (collectively, the “Debtors”)
pursuant to that certain Restructuring Support and Forbearance Agreement dated January 14, 2021
(the “RSA”)2 by and among the parties thereto, and in connection with the Debtors’ voluntary
chapter 11 cases subject to, among other conditions, the negotiation and execution of definitive
documentation in form and substance acceptable to the DIP Lender (as defined below), entry of
definitive DIP Orders (as defined below) in forms and substance acceptable to the DIP Lender in
its sole and absolute discretion and the satisfaction of the other conditions set forth herein and in
any definitive documentation.
This DIP Term Sheet does not attempt to describe all of the terms, conditions and
requirements that would pertain to the financing described herein, but rather is intended to outline
certain basic items around which the DIP Lender currently believes a financing could be structured.
In addition, the pricing and all other terms included herein are based on market conditions on the
date hereof and are subject to change in all respects.
THIS DIP TERM SHEET DOES NOT PURPORT TO SUMMARIZE ALL OF THE
TERMS AND CONDITIONS THAT MAY BE IN THE DEFINITIVE DIP ORDERS. THIS
DIP TERM SHEET IS NOT INTENDED TO MODIFY THE TERMS OF THE RSA, AND
ANY CONFLICT WITH THE EXPRESS TERMS OF THE RSA SHALL BE RESOLVED
IN FAVOR OF THE RSA. THIS DIP TERM SHEET SHALL BE GOVERNED BY RULE
408 OF THE FEDERAL RULES OF EVIDENCE AND ANY AND ALL SIMILAR AND
APPLICABLE RULES AND STATUTORY PROVISIONS GOVERNING THE NONADMISSIBILITY OF SETTLEMENT DISCUSSIONS.
Debtors:

i.

Holdings;

ii.

Pizza Parent, LLC;

iii.

Awesome Acquisition Company;

iv.

JMC GP, LLC;

1

This amount includes a roll-up of an amount of the Prepetition Debt.

2

Terms not defined herein shall carry the meanings set forth in the RSA.

4820-6784-0472
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v.

CiCi GP, LLC;

vi.

JMC Restaurant Distribution, LP;

vii.

CiCi Enterprises, LP;

viii.

CiCi Acquisition Company, LLC; and,

ix.

Page 171 of 190

CiCi Services, LLC.

Collectively, the “Debtors”.
Venue:

The United States Bankruptcy Court for the Northern District of Texas (the
“Bankruptcy Court”). The Debtors’ chapter 11 cases (the “Chapter 11
Cases”) shall be jointly administered.

Petition Date:

On or before January 25, 2021 for each of the Debtors.

Certain
Prepetition Debt:

That certain Credit Agreement, dated as of August 29, 2016 by and among
Holdings; Pizza Parent, LLC (“Parent”); certain subsidiaries of Holdings
as guarantors; Wells Fargo Bank, National Association, as Administrative
Agent (in such capacity, the “Original Administrative Agent”), Swingline
Lender and Issuing Lender; Bank of America, N.A. and Citizens Bank,
N.A., as Co-Syndication Agents; and the Lenders defined therein
(collectively, the “Original Lenders”); as amended by First Amendment
to Credit Agreement and Waiver, dated as of April 17, 2019, by and among
Holdings and Parent, the Original Administrative Agent and the Original
Lenders, and Second Amendment to Credit Agreement, dated as of
September 20, 2019, by and among Holdings, Parent, the Credit Parties, the
Original Administrative Agent, and the Original Lenders (the “Credit
Agreement”); and that certain Security and Pledge Agreement, dated as of
August 29, 2016 by and among Holdings, Parent, the other guarantors under
the Credit Agreement, and the Original Administrative Agent (the
“Security Agreement,” and, together with the Credit Agreement and
related loan documents, the “Prepetition Loan Documents.”).
On or about December 11, 2020, the Original Lenders assigned all of their
rights, interests, and obligations under the Credit Agreement to D & G
Investors, L.L.C. (in its capacity as assignee of the Original Lenders under
the Prepetition Credit Agreement, the “Prepetition Lender”). On January
5, 2021, the Original Administrative Agent resigned and the Prepetition
Lender appointed Wilmington Trust, National Association as its successor
Administrative Agent (in such capacity, the “Prepetition Administrative
Agent”) under the Credit Agreement and other Prepetition Loan
Documents.
As of December 11, 2020, the Debtors were liable to the Prepetition Lender
in the amount of approximately $81,640,000 in principal and accrued and
unpaid interest, plus additional interest, fees, expenses and costs arising
pursuant to the terms of the Prepetition Loan Documents (the “Prepetition
Obligations”), secured by substantially all of the personal property assets
2
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of the Debtors, including, but not limited to, (i) a pledge of all accounts,
accounts receivable, chattel paper, documents, general intangibles and
payment intangibles, (ii) inventory, (iii) equipment and fixtures, (iv) deposit
accounts, (v) money, (vi) investment property, (vii) pledged equity,
(viii) distribution assets residing on certain owned real property (e.g.,
Coppell, Texas), (ix) intellectual property including, but not limited to
trademarks, copyrights and copyright licenses, patents and patent licenses,
(x) proceeds, product and offspring of the aforementioned, as more fully set
forth in the Security Agreement and related documents (the “Prepetition
Collateral”).
Borrower:

Holdings (“Borrower” in its capacity as a debtor and debtor in possession
in the Chapter 11 Cases).

Guarantors:

i.
ii.
iii.
iv.
v.
vi.
vii.
viii.

Pizza Parent, LLC;
Awesome Acquisition Company;
JMC GP, LLC;
CiCi GP, LLC;
JMC Restaurant Distribution, LP;
CiCi Enterprises, LP;
CiCi Acquisition Company, LLC; and,
CiCi Services, LLC.

Collectively, the “Guarantors,” each in their capacity as debtors and
debtors in possession in the Chapter 11 Cases.
DIP Lender:

D & G Investors, L.L.C. (the “DIP Lender”).

Amount and
Borrowings:

A senior secured super-priority priming debtor in possession credit facility
(the “DIP Facility”) in an aggregate principal amount not to exceed $9
million (the “Total DIP Commitment”), which shall be comprised of three
million dollars ($3,000,000) of new money (the “DIP New Money Term
Financing”) and a deemed term loan “roll up” of six million dollars ($6
million, and together with the DIP New Money Term Financing, the “DIP
Loans”) of Prepetition Obligations under the Credit Agreement (the “DIP
Term Financing”).
Borrowings under the DIP Facility shall be in an amount not to exceed (x)
on the Closing Date, the lesser of (i) $250,000 and (ii) the aggregate
principal amount permitted under the Interim Order; and (y) thereafter,
draws in an aggregate principal amount equal to that requested by the
Debtors and approved by the DIP Lender subject to the borrowing
conditions set forth herein and in the DIP Orders, and expenditures set forth
in the Approved Budget. The aggregate principal amount of all DIP Loans
shall not exceed the Total DIP Commitment. Once repaid or prepaid, the
DIP Loans incurred under the DIP Facility may not be re-borrowed without
the written consent of the DIP Lender in its sole and absolute discretion.
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For purposes of borrowing pursuant to the Interim Order, only amounts
borrowed on an interim basis shall be subject to the roll up. For example,
if $250,000 is borrowed pursuant to the Interim Order, then the roll up shall
only be $500,000. The remainder of the DIP Term Financing will be rolled
up upon entry of the Final Order.
Amortization:

None.

Interest Rate:

Interest on the DIP Loans shall accrue at a rate per annum equal to fifteen
percent (15%) per annum (the “Interest Rate”), payable in kind. All
interest shall be computed on the basis of a 360-day year, provided however,
that interest shall only be due and payable as Adequate Protection consistent
with the “Adequate Protection” section below.
After the occurrence and during the continuation of an Event of Default
under the DIP Orders (as defined below), interest on the DIP Loans shall
accrue at the Default Interest Rate, which shall be the Interest Rate plus
5.00% per annum.

Fees:

The Debtors will not incur any fees (commitment or exit) in connection
with the DIP Loans; provided, however, the Debtors will reimburse the DIP
Lender for its professional fees and costs and those of the Prepetition
Administrative Agent (the “DIP Lender Reimbursements”) on a weekly
basis on demand as additional Adequate Protection (in addition to that set
forth below).

Documentation:

The DIP Facility will be evidenced by this DIP Term Sheet, an interim order
entered by the Bankruptcy Court approving the DIP Facility on an interim
basis (the “Interim DIP Order”), a final order entered by the Bankruptcy
Court approving the DIP Facility on a final basis (the “Final DIP Order”
and, together with the Interim DIP Order, the “DIP Orders”), and the
related notes (if any), security agreements, pledge agreements, control
agreements, guarantees, mortgages and other legal documentation or
instruments required to be delivered in connection with the foregoing by
the DIP Lender (together with this DIP Term Sheet and the DIP Orders, the
“DIP Loan Documents”), in each case in form and substance acceptable
to the DIP Lender.
The DIP Loan Documents shall contain terms and conditions customary for
debtor in possession financing agreements and consistent with this DIP
Term Sheet and shall otherwise be in form and substance satisfactory to the
DIP Lender.

Closing Date:

The closing date of the DIP Facility (the “Closing Date”) shall occur on or
about the date of entry of the Interim DIP Order and shall be the first
business day on which the conditions precedent set forth in the Interim DIP
Order have been satisfied or waived by the DIP Lender.
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Optional
Prepayment:

The DIP Loans may at any time prior to the Maturity Date be repaid in
whole or in part.

Mandatory
Prepayment:

The DIP Loan Documents will contain customary mandatory prepayment
events for financings of this type (“Mandatory Prepayments”), including,
without limitation, (i) prepayments of 100% of the net cash proceeds from
any sale of assets outside the ordinary course of business in excess of
$100,000, and (ii) prepayments of the entire principal amount of DIP Loans
outstanding upon the occurrence of an Event of Default, subject to the terms
and conditions of the DIP Orders.

Maturity Date

The DIP Facility shall mature and be due and payable upon the earliest to
occur of (i) seventy-five (75) days after the Petition Date, (ii) the closing
date of any Section 363 sale for all or substantially all of the Borrower’s
assets and the authorization by the Bankruptcy Court to pay the sale
proceeds to the DIP Lender, (iii) the substantial consummation (as defined
in Section 1101 of the Bankruptcy Code) of a plan of reorganization or
liquidation filed in the Chapter 11 Cases that is confirmed pursuant to an
order entered by the Bankruptcy Court, and (iv) the date of acceleration of
the DIP Loans (the “Maturity Date”).

Use of Proceeds:

The proceeds of the DIP Facility shall solely be used, in each case, subject
to the Approved Budget, to (i) provide working capital and for general
corporate purposes of the Debtors during the Chapter 11 Cases; (ii) pay
interest, fees, costs and expenses related to the DIP Facility; (iii) pay the
fees, costs and expenses of the estate professionals retained in the Chapter
11 Cases as set forth in the Approved Budget and approved by the
Bankruptcy Court; (iv) pay fees, costs and expenses of the DIP Lender and
the Prepetition Lender, including the fees and expenses of the their
professionals, advisors, and consultants, and those of the Prepetition
Administrative Agent; (v) to refinance certain amounts under the Credit
Agreement; (vi) make all permitted payments of costs of administration of
the Chapter 11 Cases; and (vii) pay such prepetition expenses as are
consented to by the DIP Lender and approved by the Bankruptcy Court.
No proceeds of the DIP Facility shall be used, directly or indirectly,
to challenge, object to, contest or raise any defense to, the validity, security,
perfection, priority, extent or enforceability of any amount due under or the
liens or claims granted under or in connection with the Prepetition Loan
Documents, other than amounts not to exceed $25,000 in the aggregate
incurred by any Official Committee of Unsecured Creditors in the Chapter
11 Cases in connection with an assessment of the extent and validity of the
liens and claims of the Prepetition Lender.
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Variance and
Budget Covenant:

With respect to operating disbursements only, the Debtors shall not permit
any Line-Item Variance that is unfavorable to the DIP Lender, in the sole
discretion of the DIP Lender, to exceed ten percent (10%) (such permitted
variance with respect to operating disbursements only, the “Permitted
Variance” and, such limitation on operating disbursements only, the
“Budget Covenant”). Notwithstanding the foregoing, without the prior
written consent of the DIP Lender, no other variance of the amounts set
forth in the Approved Budget is pre-authorized and no executive bonuses
or employee wages shall be paid that are not otherwise authorized by any
order entered in connection with the Debtors’ Emergency Motion for Entry
of an Order (I) Authorizing the Debtors to (A) Pay Prepetition Wages,
Salaries, Other Compensation, and Reimburseable Expenses, and (B)
Continue Employee Benefits Programs, and (II) Granting Related Relief.
For the avoidance of doubt, DIP Lender Reimbursements and Allowed
Professional Fees (as defined below) shall not be considered operating
disbursements.

Security:

All obligations of the Debtors to the DIP Lender under the DIP Facility,
including, without limitation, all principal and accrued interest, premiums,
costs, fees, expenses and any other amounts due under the DIP Facility
(collectively, the “DIP Obligations”), shall be secured by first-priority
perfected liens and security interests, subject to the Carve Out, pursuant to
Bankruptcy Code §§ 364(c)(2), (c)(3) (subject also to Permitted Liens
specifically set forth in the DIP Orders), and (d)(1) (the “DIP Liens”) on
all assets and properties of each of the Debtors (whether tangible,
intangible, real, personal or mixed), whether now owned or hereafter
acquired and wherever located, before or after the Petition Date, including,
without limitation, all cash, cash equivalents, accounts, as-extracted
collateral, bank accounts (including deposit accounts and securities
accounts), inventory, equipment, commercial tort claims, documents,
equity interests or capital stock in domestic and foreign subsidiaries,
fixtures, goods, investment property, instruments, chattel paper, real
property, leasehold interests, letter-of-credit rights and letters of credit,
money, contracts, books and records, software, patents, copyrights,
trademarks and other intellectual property, general intangibles (including
payment intangibles), receivables (including those owed to the Debtors
generated by intercompany transactions), supporting obligations, all claims
or causes of action (including, subject to entry of the Final DIP Order,
proceeds from Avoidance Actions (to be defined in the DIP Orders), and all
products, offspring, profits and proceeds thereof (collectively, the “DIP
Collateral”).
The DIP Liens shall be effective and perfected with the foregoing specified
priority as of the entry of the Interim DIP Order and without requiring the
execution, filing or recording of mortgages, deeds of trust, assignments of
leases and rents, security agreements, pledge agreements, collateral
assignments, control agreements, acknowledgements, financing statements,
6
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fixture filings, or other agreements or instruments, or the taking of any
action to obtain possession or control of any collateral. However, if the DIP
Lender so requires, the Debtors shall use their commercially reasonable
efforts to execute, file or record any or all of the documents described in the
preceding sentence and/or take any action so that the DIP Lender obtains
possession or control of any collateral.
Superpriority DIP
Claims:

All of the claims of the DIP Lender on account of the DIP Obligations shall
be entitled to the benefits of section 364(c)(1) and 364(e) of the Bankruptcy
Code, and shall have superpriority over any and all administrative expenses
of the kind that are specified in sections 105, 326, 328, 330, 331, 503(b),
506(c), 507(a), 507(b), 546(c), 726, 1114 or any other provisions of the
Bankruptcy Code, (the “Superpriority DIP Claims”), subject only to the
Carve Out.
The Superpriority DIP Claims will, at all times during the period that the
DIP Loans remain outstanding, remain senior in priority to all other claims
or administrative expenses, including without limitation any claims allowed
pursuant to the obligations under or in connection with the Credit
Agreement, subject only to the CarveOut.

Carve Out:

3

Carve Out shall mean the sum of: (i) all fees required to be paid to the Clerk
of the Court, or any claims and noticing agent acting in such capacity, and
to the Office of the United States Trustee under section 1930(a) of title 28
of the United States Code plus interest at the statutory rate (without regard
to the Termination Declaration Date); (ii) all accrued and unpaid fees,
disbursements, costs, and expenses (the “Allowed Professional Fees”)
incurred by professionals or professional firms retained by the Debtor or its
estate pursuant to sections 327, 328 or 363 of the Bankruptcy Code and any
statutory committee (each, a “Committee”) appointed in the chapter 11
case pursuant to section 1103 of the Bankruptcy Code (collectively, the
“Professionals” or “Professional Persons”), which Allowed Professional
Fees: (x) are allowed by this Court, at any time, whether by interim order,
procedural order, or otherwise; (y) were incurred (regardless of when
invoiced or applied for) on or after the Petition Date, and prior to the
Termination Declaration Date (defined below), and (z) are generally
provided for in the Approved Budget, with which the Debtors shall use
reasonable best efforts to comply, consistent with the terms of the RSA;3
and (iii) Allowed Professional Fees of Professional Persons in an aggregate
amount not to exceed $100,000.00 for all such Professionals (for the
avoidance of doubt, in the aggregate and, not on a professional-byprofessional basis), incurred after the first business day following delivery
by the DIP Lender of the Carve Out Trigger Notice, to the extent allowed
at any time, whether by interim order, procedural order, or otherwise and

Subject to the DIP Lender’s right to object to the allowance of any Allowed Professional Fees, nothing in
the Approved Budget for Professional Fees or this Term Sheet shall be construed a cap on such Allowed
Professional Fees.
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such availability remains in the Approved Budget for the payment of
Professional Fees (the amounts set forth in this clause (iii) being the “PostCarve Out Trigger Notice Cap”).
“Carve Out Trigger Notice” shall mean a written notice delivered by
email (or other electronic means) by the DIP Lender to the Debtors, their
lead restructuring counsel, the U.S. Trustee, and counsel to the Committee,
which notice may be delivered following the occurrence and during the
continuation of an Event of Default and acceleration of the DIP Obligations
under the DIP Facility, stating that the Post-Carve Out Trigger Notice Cap
has been invoked.
“Termination Declaration Date” shall mean the day on which a Carve Out
Trigger Notice is given by the DIP Lender to the Debtors with a copy to
counsel to the Committee.
On the earlier of: (x) the day on which a Carve Out Trigger Notice is given
by the DIP Lender to the Debtors with a copy to counsel to the Committee
(the “Termination Declaration Date”); and (y) the entry of a Final Order,
the DIP Lender shall advance to the Debtors under the DIP Facility the
agreed professional fee line item in the Approved Budget (the “Carve Out
Reserve”). The Debtors shall deposit and hold the Carve Out Reserve in a
segregated account in trust to pay such Allowed Professional Fees. The
DIP Lender shall not sweep or foreclose on cash (including cash received
as a result of the sale or other disposition of any assets) of the Debtors until
the Carve Out Reserves have been fully funded, but shall have a security
interest in any residual interest in the Carve Out Reserves, with any excess
paid to the DIP Lender for application in accordance with the DIP
Documents. Further, notwithstanding anything to the contrary in this
Interim Order, the Debtors shall use reasonable best efforts to comply with
the Approved Budget, consistent with the terms of the RSA. For the
avoidance of doubt and notwithstanding anything to the contrary in this
Interim Order, the DIP Facility, or in any Prepetition Loan Documents, the
Carve Out shall be senior to all liens and claims securing the DIP Facility,
the Adequate Protection Liens, the DIP Superpriority Claims and the
Adequate Protection Superpriority Claims, and any and all other forms of
adequate protection, liens, or claims securing the DIP Obligations or the
Prepetition Obligations.
Conditions
Precedent to
Closing:

Usual and customary conditions precedent for transactions of this type and
others that are satisfactory to the DIP Lender, and in any event including,
without limitation, the following:
1.

All DIP Loan Documents shall be in form and substance
satisfactory to the DIP Lender and all such documentation
required to be executed shall have been executed and delivered
to the DIP Lender;
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2.

The Bankruptcy Court shall have entered the Interim DIP Order
in form satisfactory to the DIP Lender; and,

3.

The DIP Lender Reimbursements shall have been paid in full in
cash or paid from the proceeds of the DIP Loans.

Representations
and Warranties:

Usual and customary for transactions of this type and others that are
satisfactory to the DIP Lender.

Financial
Reporting:

Beginning the Wednesday of the second full week following the date of an
Interim Order and every Wednesday thereafter (each such Wednesday, a
“Variance Report Date”), the Debtors shall deliver to the DIP Lender a
line-by-line variance report (each, a “Variance Report”) setting forth, in
reasonable detail, any differences between actual disbursements for each
such line item for the prior week period versus projected disbursements set
forth in the Approved Budget for each such line item for such period (such
difference with respect each line item, a “Line-Item Variance”) and on a
cumulative basis for the period from the Petition Date to the report date,
together with a statement, substantially in the form attached hereto,
certifying compliance with the Budget Covenants (with supporting back-up
in reasonable detail) and certifying that no disbursements inconsistent with
the Budget Covenants (defined below) have been made. The Variance
Report shall also provide a reasonably detailed explanation for any variance
and shall be in form and substance acceptable to the DIP Lender in its sole
and absolute discretion
In addition to the Variance Reports, the Debtors shall provide any other
financial reporting at the reasonable request of the DIP Lender, including,
but not limited to, tax returns and/or tax preparation materials.
Additionally, on a weekly basis (or more frequently as the DIP Lender shall
request), there shall be a meeting (by conference call) with the Debtors at
which meeting shall be reviewed, among other things, the financial results
of Debtors and the financial condition of the Debtors and the actual results
versus projections in the Approved Budget then in effect.

Affirmative
Covenants:

The DIP Orders will contain affirmative covenants that are usual and
customary for transactions of this type satisfactory to the Debtors and the
DIP Lender, including, without limitation, covenants that each of the
Debtors shall, and shall cause the other Debtors to:


Meet customary reporting requirements, including those outlined in
this DIP Term Sheet;



Comply with law and contractual obligations;



Adhere to the Budget Covenant;



Maintain their corporate existence;
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Maintain insurance in amounts, on terms and with specified insurers;



Pay their taxes;



Permit site visits as may be reasonably requested by the DIP Lender
during normal business hours;



Maintain and provide reasonable access to books and records;



Comply with certain covenants related to future collateral;



Notify DIP Lender of certain material events;



Maintain compliance with certain ERISA requirements;



Maintain compliance with certain environmental requirements;



Maintain its properties and assets;



Obtain and maintain governmental authorizations;



Maintain current financial records in accordance with GAAP; and



Comply with the Milestones.

The DIP Orders will contain negative covenants that are usual and
customary for transactions of this type satisfactory to the DIP Lender,
including, without limitation, covenants that the Debtors shall not, and shall
not permit any of their subsidiaries to:


create, incur or suffer to exist any postpetition lien, security interest or
debt other than (i) those granted pursuant to the DIP Orders, (ii)
carriers’, mechanics’, warehousemen’s, repairmen’s or other similar
liens arising in the ordinary course of business, (iii) pledges or
deposits in connection with workers’ compensation, unemployment
insurance and other social security legislation and (iv) deposits to
secure the payment of any postpetition statutory obligations,
performance bonds and other obligations of a like nature incurred in
the ordinary course of business;



Sell, lease, transfer or otherwise dispose of property, except as
permitted by the DIP Orders;



Amend their organizational documents;



Pay or make any distribution on account of any class of any Debtor’s
or any of its Subsidiaries’ equity interests in cash or property, or
redeem, purchase or otherwise acquire any of the equity interests of
any such person;



Make any loans (including to directors, officers and employees);



Make investments;
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Enter into transactions with affiliates of the Debtors except as
specifically permitted by the DIP Orders or the DIP Loan Documents;



Sell, issue, transfer or otherwise dispose of any stock or other equity
interest of any Debtor;



(a) consolidate or merge with or into another Person (whether or not a
Debtor is the surviving corporation), or sell, assign, transfer, convey
or otherwise dispose of all or substantially all of the properties or
assets of any Debtor and any of its subsidiaries taken as a whole in
one or more related transactions, to any other Person, or (b) lease all
or substantially all of the properties or assets, of such Debtor and any
of its subsidiaries taken as a whole, in one or more related transactions,
to any other Person;



Create any additional Subsidiary or invest in or acquire minority
interests in any other entity without the prior written consent of the
DIP Lender;



Change their fiscal year;



Engage in any business other than the businesses currently engaged
in;



Make any changes to accounting methods, principles or policies;



File a motion seeking an order authorizing the incurrence of, incur or
permit to exist any financing under section 364 of the Bankruptcy
Code or any other indebtedness or contingent obligations except as
specifically permitted by the DIP Orders;



Make any amendment or change to the DIP Orders without consent of
the DIP Lender;



Make any payment of any pre-petition obligation to any party,
including “Critical Vendors”, except in accordance with the Approved
Budget;



Make any payment that is not in accordance with the Approved
Budget except as otherwise approved by the DIP Lender;



File or support any motion or pleading with the Bankruptcy Court that
is not materially consistent with the RSA; and,



Not seek, solicit, or support any Alternative Transaction.

Events of Default:

The DIP Orders will contain customary events of default for transactions of
this type, including, but not limited to, the failure to meet or satisfy any of
the Milestones.

Assignments and
Participations:

The DIP Facility may not be assigned by any Debtor without the prior
written consent of the DIP Lender. The DIP Lender may assign the DIP
11
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Facility freely and without consent of the Debtors to an Affiliate of the DIP
Lender.
Adequate
Protection:

For the first sixty (60) days of the Chapter 11 Cases, the Approved Budget
will not provide any adequate protection payments to the Prepetition Lender
on account of Prepetition Debt owed thereto; provided, however, if the Plan
is not confirmed on or before the 60th day after commencement of the
Chapter 11 Cases, commencing on the 61st day (but not applying
retroactively to the first 60 days of the Chapter 11 Cases), the Debtors shall
pay the Prepetition Lender adequate protection payments equal to the
monthly amount of default interest provided under the Credit Agreement.
The DIP Loan Documents will provide that the Prepetition Lender will
receive Adequate Protection Liens on all of the Prepetition Collateral. The
Prepetition Lender shall also be entitled to superpriority administrative
expense claims to the extent of any diminution in the value of its Prepetition
Collateral, including Cash Collateral, with priority in payment over any and
all claims except (i) DIP Obligations and (ii) the Carve Out.

Priority of
Adequate
Protection Liens:

Subject to the Carve Out and the DIP Liens, the extent and priority of any
Adequate Protection Liens granted to the Prepetition Lender with respect to
Postpetition Collateral shall be the same as existed as of the Petition Date
with respect to its Prepetition Collateral. For the avoidance of doubt, such
Adequate Protection Liens shall be subject and subordinate to any and all
Permitted Liens (as such term is defined in the Credit Agreement) to the
extent (x) they are valid, perfected and non-avoidable on the Petition Date
and (y) senior to the Prepetition Lender’s liens in the Collateral. To the
extent the Debtors have any property that is not subject to valid, perfected
liens on the Petition Date, the Adequate Protection Liens shall be first
priority automatically perfected security interests in, and liens on, such
unencumbered property, subject to the Carve Out and the DIP Liens.

Milestones:

The DIP Orders shall contain the milestones set forth on Schedule 1 hereto
(the “Milestones”).

Credit Bidding:

Subject to entry of the Final Order, the DIP Lender shall have the right to
credit bid the full amount of the DIP Obligations, and the Prepetition Lender
shall have the right to credit bid the full amount of the Prepetition
Obligations.

Cash
Management:

The Debtors shall utilize a cash management system that is the same or
substantially similar to their prepetition cash management system as set
forth in Debtors’ Emergency Motion for Entry of an Order (I) Authorizing
the Debtors to Continue to Operate Their Cash Management System and
Perform Intercompany Transactions, and (II) Granting Related Relief;
provided however, that: a) all cash, accounts, and bank accounts, wherever
located, shall constitute DIP Collateral in accordance with the “Security”
12
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section above, and b) all disbursements shall be subject to the Approved
Budget. Any material changes from the Debtors’ prepetition cash
management system must be acceptable to the DIP Lender in its sole and
absolute discretion.
Waivers:

The Final DIP Order shall provide for waivers of the following: (i) section
506(c) of the Bankruptcy Code against the Collateral; and (ii) the
requirement that the DIP Lender marshal the Collateral. In addition, the
DIP Lender shall be entitled to the benefits of section 552(b) of the
Bankruptcy Code and the “equities of the case” exception under such
section shall not apply.

Release:

The DIP Orders shall provide a customary acknowledgement of debt and
priority of liens, and releases and waivers in full by the Debtors to the DIP
Lender, Prepetition Administrative Agent, and Prepetition Lender.

Miscellaneous:

Among other customary miscellaneous provisions, the following:

Governing Law:

1.

Indemnification of the DIP Lender and its directors, officers,
employees, agents, shareholders, affiliates, members,
professionals, and advisors.

2.

Payment in full on an ongoing basis of the DIP Lender
Reimbursements in cash or from the proceeds of the DIP Loans.

Texas.
[REMAINDER OF THE PAGE LEFT BLANK]
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Schedule 1
Milestones
(a)
On the Petition Date, the Debtors shall have filed a motion seeking approval
of the DIP Orders, in form and substance acceptable to the DIP Lender in all respects.
(b)
On the Petition Date, the Debtors shall have filed in the Bankruptcy Court
the Plan and Disclosure Statement (as defined in the RSA) and a motion seeking, among other
things: (i) conditional approval of the Disclosure Statement , and (ii) a joint hearing for the Court
to consider final approval of the Disclosure Statement and confirmation of the Plan;
(c)
Not later than the date that is five (5) days following the Petition Date, the
Bankruptcy Court shall have entered the Interim DIP Order and such Interim DIP Order shall be
in full force and effect and shall not have been (A) vacated, reversed, or stayed, or (B) amended
or modified except as otherwise agreed to in writing by the DIP Lender.
(d)
Not later than the date that is thirty-five (35) days following the Petition
Date, the Bankruptcy Court shall have entered the Final DIP Order and such Final DIP Order shall
be in full force and effect and shall not have been (A) vacated, reversed, or stayed, or (B) amended
or modified except as otherwise agreed to in writing by the DIP Lender.
(e)
Not later than forty-five (45) days after the Petition Date, the Debtors shall
have obtained entry by the Bankruptcy Court of the order confirming the Plan (the “Confirmation
Order”), in form and substance acceptable to the DIP Lender.
(f)
Not later than sixty (60) days after entry of the Confirmation Order, the
effective date of the Plan shall have occurred.
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Schedule 2
Compliance Certificate
FOR THE PERIOD FROM _______, 20__ TO _______, 20__
This certificate dated as of ____________, 20__ is prepared pursuant to that certain Senior
Secured Super Priority Debtor-In-Possession Term Sheet, dated as of January [ ], 2021 (as
amended, restated, amended and restated, supplemented and/or modified from time, the “DIP
Term Sheet”) among Cici’s Holdings, Inc., a Delaware corporation (“Borrower”), the guarantors
party thereto from time to time (the “Guarantors,” and, together with the Borrower, the “Credit
Parties”), and D & G Investors, L.L.C., as Lender.
A.

General

The undersigned certifies that:
(a)
except as otherwise set forth in this certificate, the Borrower and each Guarantor
has complied with all the terms, covenants and conditions to be performed or observed by the
Borrower and each Guarantor contained in the DIP Term Sheet and any other DIP Loan Document;
and
[(b) that no Default or Event of Default has occurred or is continuing as of the date hereof.]
[(b) the following Default[s] or Event[s] of Default exist[s] as of the date hereof, if any,
and the actions set forth below are being taken to remedy such circumstances:
_______________________________________________.]
The undersigned further certifies that:
Attached hereto is the required Variance Report for the Period specified above setting forth the
differences, if any, between actual receipts and disbursements for the Credit Parties on a
consolidated basis, and that the information contained therein is true and correct to the best of my
knowledge.
[Remainder of this page intentionally left blank.]
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IN WITNESS THEREOF, I have hereto signed my name to this Compliance Certificate as
of the date and year first above written.
CICI’S HOLDINGS, INC.

By: ______________________________________
Name:
Title:
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Cicis | DIP Budget

($ in thousands)
Week-ending
Operating Receipts

In Chapter 11

In Chapter 11

In Chapter 11

In Chapter 11

In Chapter 11

Chapter 11 Exit
Date

Week 1
31-Jan

Week 2
7-Feb

Week 3
14-Feb

Week 4
21-Feb

Week 5
28-Feb

Week 6
7-Mar

Post Close
Expenses

$ 1,240

$ 1,369

$ 1,357

$ 1,399

$ 1,787

$ 1,474

-

$ (1,112)
(9)
(85)
$ (1,206)

$ (1,094)
(286)
(124)
(86)
$ (1,591)

$ (1,120)
(100)
(188)
$ (1,408)

$ (1,089)
(290)
(50)
(105)
$ (1,534)

$ (1,239)
(9)
(190)
$ (1,438)

$ (1,200)
(292)
(124)
(27)
$ (1,643)

-

$ 34

$ (222)

$ (51)

$ (134)

$ 349

$ (170)

-

Non-Operating Activity
Principal & Interest Payments
Debtor Restructuring Counsel Fees
Debtor Restructuring Advisor Fees
Claims Agent Fees
UCC Professional Fees
Capital Expenditures
All Other Restructuring Costs
DIP Admin Fee
Non-Operating Activity / Other
Total Non-Operating (Disbursements) / Receipts

(140)
$ (140)

$ (100)
(225)
(30)
$ (355)

(125)
$ (125)

$ (100)
(50)
(60)
(50)
(125)
$ (385)

(125)
$ (125)

$ (100)
(237)
(30)
$ (367)

$ (250)
(300)
(80)
(50)
$ (680)

Net Cash Flow

$ (105)

$ (577)

$ (176)

$ (519)

$ 224

$ (537)

$ (680)

Beginning Cash
Net Cash Flow
DIP Draw
Ending Cash

$ 5,741
(105)
250
$ 5,886

$ 5,886
(577)
$ 5,309

$ 5,309
(176)
1,000
$ 6,133

$ 6,133
(519)
$ 5,613

$ 5,613
224
$ 5,838

$ 5,838
(537)
$ 5,301

$ 5,301
(680)
$ 4,621

Less: Restricted Cash
Unrestricted Cash

3,357
$ 2,529

3,271
$ 2,038

3,211
$ 2,922

3,124
$ 2,489

3,296
$ 2,541

3,270
$ 2,031

3,171
$ 1,449

Operating Disbursements
Operating Expenses
Payroll Related (incl. Bonuses) - excl. Ad Fund P/R
Insurance and Benefits
Occupancy
Taxes (i.e. Real Estate & Sales)
G&A
Other
Total Operating (Disbursements) / Receipts
Net Operating Cash Flow

Note: Of the budgeted $800,000 for the Debtors’ lawyers, as set forth in the RSA, it is estimated the unused portion of such budgeted amount is $550,000, which shall be subject to
verification by the DIP Lender prior to the entry of the Final DIP Order.
Note: Operating disbursements are subject to a 10% line item variance.
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EXHIBIT 4
PERMITTED LIENS

NONE.
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