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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al., 1

Case No. 22-10819 (LSS)
Debtors.

(Joint Administration Requested)

MOTION OF THE DEBTORS FOR ENTRY OF ORDERS
(I) (A) APPROVING BID PROCEDURES FOR THE SALE OF ASSETS
OF THE DEBTORS, (B) APPROVING STALKING HORSE AGREEMENT
WITH BID PROTECTIONS, (C) ESTABLISHING ASSUMPTION AND
ASSIGNMENT PROCEDURES, (D) ESTABLISHING NOTICE PROCEDURES,
AND (E) GRANTING RELATED RELIEF; AND (II) (A) AUTHORIZING
THE SALE OF ASSETS OF THE DEBTORS FREE AND CLEAR OF LIENS,
CLAIMS, ENCUMBRANCES, AND OTHER INTERESTS, (B) APPROVING THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES, AND (C) GRANTING RELATED RELIEF
The above-captioned debtors and debtors in possession (the “Debtors,” and, together with
non-debtor affiliates, the “Company”) submit this motion (the “Motion”), pursuant to sections
105(a), 363, and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the
“Bankruptcy Code”), and Rules 2002, 6004, 6006, and 9014 of the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules”), and Rules 2002-1 and 6004-1 of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the “Local Rules”) for entry of an order, substantially in the form attached hereto as
Exhibit A (the “Bid Procedures Order”): (a) approving the bid procedures in the form attached
as Exhibit 1 to the Bid Procedures Order (as amended or modified, the “Bid Procedures”) to be
implemented in connection with a sale (the “Sale”) of all or a portion of the Debtors’ assets (the

The last four (4) digits of each of the Debtors’ federal tax identification number are NewAge, Inc., (2263), Ariix
LLC (9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth
Dr., Suite 250, Midvale, Utah 84047.
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“Assets”); (b) approving the stalking horse agreement attached to the Bid Procedures Order as
Exhibit 2 (the “Stalking Horse Agreement”) containing bid protections for DIP Financing, LLC,
the stalking horse bidder (the “Stalking Horse Bidder”); (c) establishing procedures in connection
with the Debtors’ assumption and assignment to the Successful Bidder 2 or Backup Bidder of
certain executory contracts and unexpired leases (each an “Assumed Contract” and, collectively,
the “Assumed Contracts”) and the allowance of corresponding cure amounts (the “Cure
Amounts”) to be paid in connection with such assumption and assignment; (d) approving the
notice procedures (the “Notice Procedures”) to advise parties in interest and Potential Bidders of
the Bid Procedures, the auction of the Assets (the “Auction”), the sale hearing for the Assets (the
“Sale Hearing”), and the Debtors’ intent to assume and assign to the Successful Bidder or Backup
Bidder the Assumed Contracts and the alleged amount of the corresponding Cure Amounts; and
(e) granting related relief.
Following entry of, and compliance with the Bid Procedures Order, the Debtors will seek
entry of one or more orders (each, a “Sale Order”) at the Sale Hearing, authorizing and approving
the following:
(a)

authorizing the sale of all or certain of the Debtors’ assets free and clear of liens,
claims, encumbrances, and other interests, except as provided in the final Purchase
Agreement;

(b)

approving the assumption and assignment of certain of the Debtors’ executory
contracts and unexpired leases related thereto; and

(c)

granting related relief.

In support of this Motion, the Debtors respectfully state as follows:

2
Capitalized terms used but not otherwise defined in the preamble shall have the meanings ascribed to such terms
in the Motion.
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Jurisdiction and Venue
1.

The United States Bankruptcy Court for the District of Delaware (the “Court”) has

jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. This
matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Pursuant to Rule 9013-1(f) of the Local Rules, the Debtors consent to the entry of

a final judgment or order with respect to this Motion if it is determined that the Court lacks
authority under Article III of the United States Constitution to enter such final order or judgment
absent consent of the parties.
3.

The bases for the relief requested herein are sections 105(a), 363, and 365 of the

Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, and 9014, and Local Rules 2002-1 and
6004-1.
Background
4.

On August 30, 2022 (the “Petition Date”), the Debtors commenced these cases

(the “Chapter 11 Cases”) by each filing a voluntary petition for relief under chapter 11 of the
Bankruptcy Code in the Court.
5.

Contemporaneously herewith, the Debtors have filed a motion requesting joint

administration of the Chapter 11 Cases pursuant to Bankruptcy Rule 1015(b) and Local Rule
1015-1.
6.

The Debtors continue to operate their businesses and manage their properties as

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. As of the
date hereof, no trustee, examiner, or official committee of unsecured creditors has been appointed
in the Chapter 11 Cases.
ACTIVE 681746136v1
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Additional information regarding the Debtors’ business and operations, as well as

the events precipitating the commencement of the Chapter 11 Cases, is set forth in the Declaration
of Lawrence Perkins as Chief Restructuring Officer of the Debtors in Support of the Debtors’
Chapter 11 Petitions and Requests for First Day Relief (the “First Day Declaration”), filed on or
shortly following the Petition Date and incorporated herein by reference. Additional information
and support for this Motion is set forth in the Declaration of Jay Weinberger in Support of the
Motion of the Debtors for Entry of Orders (I) (A) Approving Bid Procedures for the Sale of Assets
of the Debtors, (B) Approving Stalking Horse Agreement with Bid Protections, (C) Establishing
Assumption and Assignment Procedures, (D) Establishing Notice Procedures, and (E) Granting
Related Relief; and (II)(A) Authorizing the Sale of Assets of the Debtors Free and Clear of Liens,
Claims, Encumbrances, and Other Interests, (B) Approving the Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases, and (C) Granting Related Relief (the
“Weinberger Declaration”), annexed hereto as Exhibit B.
Prepetition Marketing and Sale Process
8.

Faced with numerous financial and operational challenges, on April 26, 2022, the

Company retained SierraConstellation Partners, LLC, (“SCP”) as a financial and restructuring
advisor to assist with managing cash flow and pursue other strategic challenges. At this point the
Company and SCP began exploring financial and strategic alternatives to maximize value.
Accordingly, on May 26, 2022, the Company retained Houlihan Lokey Capital, Inc. (“Houlihan”)
to provide investment banking services. Among those efforts, the Debtors, SCP, and Houlihan
began exploring a sale process for the Company’s assets, and SCP and Houlihan assisted the
Company in taking additional steps to reduce costs and preserve capital.
9.

SCP is a well-regarded national interim management, turnaround, and restructuring

advisory firm that assists middle-market companies across a broad spectrum of industries. SCP’s
4
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professionals are providing or have provided financial advisory and other services in connection
with the restructuring or sale of many middle-market companies. SCP’s professionals are also
providing or have provided mergers and acquisitions advisory services in connection with whole
or partial company sale transactions involving companies across a wide range of industries.
10.

Similarly, Houlihan is a leading investment bank, with expertise in financial

restructurings and asset sales. Using its extensive network, along with the Debtors’ and SCP’s
contacts, in June 2022, Houlihan contacted eighteen (18) parties in its buyer outreach initiative.
Of this initiative, fifteen (15) parties signed the non-disclosure agreements. All parties that
executed non-disclosure agreements were provided with diligence information and access to a data
room to facilitate more detailed diligence.
11.

Houlihan and the Debtors negotiated on terms of potential transactions with several

parties. Despite these efforts, the Stalking Horse Agreement with the Stalking Horse Bidder is the
best bid submitted under the circumstances and provides for the satisfaction of the secured debt of
the Debtors, funding for the restructuring process, and an auction process to enable the Debtors to
solicit higher and better offers for the Debtors’ assets.
12.

Before the commencement of these Chapter 11 Cases, the Debtors, with the

assistance of Houlihan, negotiated the Stalking Horse Agreement with the Stalking Horse Bidder,
whose principal is John Wadsworth, who has worked as an independent sales representative of the
Company since 1998—Mr. Wadsworth has never been a director of officer of any Debtor and has
less than 0.4% of the outstanding shares of NewAge, Inc. As a condition to entering the Stalking
Horse Agreement, the Stalking Horse Bidder also required the Bid Protections, as are customary
in these situations. Therefore, given the available options placed before the Company, it decided,
in its business judgment, that entering the Stalking Horse Agreement was in the best interest of all
parties in interest to these Chapter 11 Cases.
ACTIVE 681746136v1
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The Chapter 11 Filing and Sale Timeline
13.

As explained above, the Company determined that, given its deteriorating liquidity

position, the best available option to maximize value and/or reasonably execute a strategic
transaction was through an in-court sale seeking approval pursuant to section 363 of Bankruptcy
Code with the Stalking Horse Agreement subject to higher and better offers. Accordingly, the
Debtors commenced these Chapter 11 Cases to run a competitive sale process for their assets under
the aegis of chapter 11 to maximize value for the benefit of their estates and creditors.
14.

Furthermore, to ensure that the Stalking Horse Agreement is the best available

option, the Debtors—with the assistance of Houlihan—are continuing with their marketing efforts
with some or all of the Assets to be sold, subject to the Bid Procedures, to the highest or otherwise
best bidder(s) at the conclusion of this sale process. Negotiations with interested transaction
parties seeking to acquire certain assets of the Debtors remain ongoing. An auction process,
subject to higher and better offers, will stimulate competitive bidding among potential purchasers
for the Debtors’ assets and maximize the value of those assets—whether sold as a whole or
separately—for the benefit of the Debtors’ estates and their creditors.
15.

In furtherance of the Debtors’ Sale objectives, and the need to consummate a Sale

of their Assets quickly and efficiently, the Debtors propose the following schedule for completing
the marketing and Sale process in these Chapter 11 Cases and conducting the Auction and Sale in
accordance with section 363 of the Bankruptcy Code:

ACTIVE 681746136v1
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Event or Deadline

Date and Time

Sale Objection Deadline 3

September 13, 2022 at 4:00 pm (ET)
(14 days after the Petition Date)

Bid Procedure Hearing (subject to the Court’s
availability)

September 20, 2022 at _________ (ET)
(time to be determined)

Contract Objection Deadline (for all
objections other than adequate assurance)

October 4, 2022 at 4:00 pm (ET)
(14 days from entry of Bidding Procedure
Order)

Bid Deadline

October 4, 2022 at 4:00 pm (ET)
(14 days from entry of Bidding Procedure
Order)
October 4, 2022 at 5:00 pm (ET)
(1 day before proposed Auction date)

Deadline to Select Qualified Bidder

October 5, 2022 at 10:00 am (ET)
(15 days from entry of Bidding Procedure
Order)

Auction (if necessary)

Deadline to File Notice Designating
Successful Bidder

October 5, 2022
(at conclusion of Auction, if necessary)

Post-Auction Sale Objection Deadline 4

October 6, 2022 at 4:00 pm (ET)
(1 business day before proposed Sale Hearing)

Sale Hearing (subject to the Court’s
availability)

October 7, 2022 at _________ (ET)
(time to be determined)

The Sale Objection Deadline applies to all objections to this Motion and the sale of the Assets to the Stalking Horse
Bidder, with the exception of objections solely related to the identity of the Successful Bidder(s) (other than the
Stalking Horse Bidder) and adequate assurance of future performance by the Successful Bidder(s).

3

In the event the Successful Bidder is not the Stalking Horse Bidder, this is the deadline to object solely to (i) the
identity of a Successful Bidder or (ii) the ability of the Successful Bidder to provide adequate assurance of future
performance under the Assumed Contracts.
4
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October 11, 2022

Closing Date
16.

Filed 08/31/22

If the Court approves the schedule proposed by the Debtors, the Assets will have

been subject to approximately eighty (80) days of marketing out of court and an additional thirtyfive (35) plus days in court. This period has already provided, and will continue to provide,
potential bidders with sufficient time to formulate bids to purchase the Debtors’ Assets. The
Debtors’ business and Assets have been extensively marketed, and information regarding the
Debtors’ business has been made available in an electronic data room throughout the process.
Given the unique nature of the Assets, the Debtors believe that this process will fully test the
market for the Assets.
Relief Requested
17.

By this Motion, the Debtors seek entry of the Bid Procedures Order (a) approving

the Bid Procedures; (b) approving the Stalking Horse Agreement containing Bid Protections;
(c) establishing procedures with respect to the assumption and assignment of executory contracts
and leases; (d) approving the proposed Notice Procedures; and (e) granting related relief. Further,
the Debtors will seek entry of a Sale Order (a) authorizing the sale of the Assets free and clear of
all liens, claims, encumbrances, and other interests; (b) approving the Final Purchase Agreement;
(c) approving the assumption and assignment of certain of the Debtors’ executory contracts and
unexpired leases; and (d) granting related relief.
A.

The Bid Procedures

18.

The Debtors’ proposed Bid Procedures, which are attached hereto, are intended to

establish a sale process that will maximize the value of the Assets for the benefit of the Debtors’
estates and their creditors. The Debtors will solicit bids for the Assets in accordance with the Bid
Procedures and, if bids are received in conformance with the Bid Procedures, the Debtors will
8
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conduct the Auction to determine the highest or otherwise best bid(s) for the Assets. Specifically,
the Bid Procedures provide, in relevant part, as follows: 5
a. Qualified Bidders, Non-Disclosure Agreements and Access to Data Room
Any person or entity wishing to bid on the Assets (each a “Potential Bidder”) must
execute and deliver (unless previously delivered) to the Debtors a confidentiality
and non-disclosure agreement (a “Non-Disclosure Agreement”) in form and
substance acceptable to the Debtors.
Notwithstanding anything to the contrary in the Bid Procedures, all substantive
direct communications, including any diligence requests, with Potential Bidders
and Qualified Bidders (defined below) shall be through Houlihan (via email shall
be acceptable) at Houlihan Lokey Capital, Inc., Attn: Jay Weinberger
(jweinberger@hl.com), David Cumming (dcumming@hl.com), and Joe Ebb
(jebb@hl.com) 245 Park Ave, 32nd Floor, New York, NY 10167.
The Debtors, in their discretion, will afford a Potential Bidder who executes and
delivers a Non-Disclosure Agreement due diligence access or such additional
information as may be reasonably requested by the Potential Bidder that the
Debtors, in their business judgment, determine to be reasonable and appropriate,
including, without limitation, access to the Debtors’ confidential electronic data
room, reasonable access, during normal business hours, to the Debtors’
management, and access to all relevant information regarding the Assets reasonably
necessary to enable a Potential Bidder to evaluate the proposed Sale; provided that
any such Potential Bidder has evidenced the financial wherewithal and ability to
consummate the Sale. The Debtors and Houlihan will coordinate all due diligence
access and requests for additional information from such Potential Bidders. The
Debtors shall not be obligated to furnish any due diligence information after the
conclusion of the Auction other than to the Successful Bidder (defined below) or
any Backup Bidder. Neither the Debtors, their counsel nor their advisors are
responsible for, or will bear liability with respect to, any information obtained by
Potential Bidders in connection with due diligence. Notwithstanding anything
contained herein to the contrary, to the extent the Debtors believe that providing
access to Potential Bidders to certain sensitive commercial information is not
advisable, the Debtors, in their business judgment, will decide what, if any,
diligence information to make available to a particular Potential Bidder, and neither
the Debtors nor their representatives will be obligated to furnish any information of
any kind whatsoever to any party.

This description of the Bid Procedures includes excerpts from the terms set forth in the Bid Procedures annexed
hereto. Capitalized terms used but not otherwise defined in this section have the meanings ascribed to them in the Bid
Procedures. To the extent that this description differs in any way from the terms set forth in the Bid Procedures, the
terms of the Bid Procedures shall control.
5
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There must be no communications between or amongst Potential Bidders, unless
the Debtors have previously authorized such communication in writing. Should any
Potential Bidder attempt to communicate directly with another Potential Bidder,
such Potential Bidder shall immediately inform, in writing, the Debtors’ counsel
and Houlihan. The Debtors reserve the right, in their reasonable business judgment,
to disqualify any Potential Bidders that have communications between and amongst
themselves without the prior consent of the Debtors.
A “Qualified Bidder” is any Potential Bidder that (i) delivers to the Debtors a NonDisclosure Agreement, (ii) demonstrates to the Debtors a reasonable certainty of
the ability to close the Sale in a timely manner (including the financial capability
to close the Sale and the ability to obtain the necessary governmental, licensing,
regulatory, or other approvals necessary for such Sale, if any), and (iii) submits a
Written Offer (as defined below) that is deemed a Qualified Bid as set forth below,
provided, however, that the Debtors may waive one or more requirements for a
Qualified Bidder and retain sole discretion in determining whether a Potential
Bidder submits a Qualified Bid and becomes a Qualified Bidder. As promptly as
practicable after a Potential Bidder delivers a Non-Disclosure Agreement and
submits a Written Offer, and in any event not later than 5:00 p.m. (ET) one (1) day
preceding the Auction, the Debtors shall determine, and the Debtors shall notify the
Potential Bidder in writing, whether the Potential Bidder is a Qualified Bidder.
Each Potential Bidder shall comply with all reasonable requests for information and
due diligence access by the Debtors or their advisors regarding the ability of such
Potential Bidder, as applicable, to consummate the proposed Sale. The Stalking
Horse Bidder shall be deemed a Qualified Bidder.
b. Requirements for a Qualified Bid
In order to become a Qualified Bidder and participate in the Auction, if any, a
Potential Bidder must deliver to the Debtors, with a copy to counsel to the Debtors
and Houlihan, a written offer (each, a “Written Offer”), which is deemed to be a
Qualified Bid. To be deemed a “Qualified Bid,” a Written Offer must meet each
of the requirements listed below:
(i)

Delivery: Be delivered no later than 4:00 p.m. (ET) on October 4, 2022
(the “Bid Deadline”).

(ii)

Proposed Assets and Valuation: Clearly identify and list the Assets (such
as inventory) and liabilities that the Potential Bidder seeks to acquire,
whether individually or in combination. The Written Offer must identify
the valuation, in U.S. dollars, that the Potential Bidder associates with such
Assets and liabilities, and a description of any significant assumptions on
which such valuations are based (including a separate identification of the
cash and non-cash components of the valuation). Written Offers for a
portion of the Assets will be evaluated by the Debtors.
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(iii)

Executed Agreement: Be accompanied by an executed and binding asset
purchase agreement (together with the exhibits and schedules thereto),
which agreement must be marked to show any proposed amendments and
modifications to the Stalking Horse Agreement; provided, however, that all
Written Offers must be contingency-free.

(iv)

Designation of Assumed Contracts and Adequate Assurance of Future
Performance: Contain a list of any and all Assumed Contracts that are to
be assumed and assigned in connection with a Sale to the extent such list is
not included in the Stalking Horse Agreement. The Potential Bidder must
also include documentation sufficient to provide adequate assurance of
future performance for the benefit of the non-Debtor parties to the Assumed
Contracts on the list, including, without limitation, (a) the specific name of
the entity to whom the Assumed Contract will be assigned; (b) if available,
audited financial statements and annual reports of the Purchaser and any
other assignee for the past three (3) years, including all supplements or
amendments thereto; (c) cash flow projections for the proposed assignee,
the proposed assignee’s most recent business plan, all cash flow projections
for the Assumed Contract(s) subject to the assignment request, and any
financial projections, calculations and/or pro formas prepared in
contemplation of purchasing the assets, including the leases; (d) all
documents and other evidence of the proposed assignee’s experience in the
Debtors’ industry; and (e) a contact person for the proposed assignee whom
non-Debtor parties may contact directly in connection with adequate
assurance of future performance. Should the Potential Bidder be a newly
formed entity (a “Newco”), written evidence of adequate assurance of future
performance should also include when such Newco was formed, how it will
be financed together with evidence of firm financial commitments and
identify what credit enhancements will be available to guarantee the
obligations under the Assumed Contracts. Non-Debtor parties to the
Assumed Contracts will have until the commencement of the Sale Hearing
to object on adequate assurance grounds. The Debtors’ ability to assume
and assign certain executory contracts of the Debtors may be subject to third
party consent.

(v)

Proof of Financial Ability to Perform: Contain evidence of financing,
access to funds or such other financial and other information that will
reasonably allow the Debtors to make a determination as to such Qualified
Bidder’s financial and other capabilities to consummate the transactions
contemplated by the Purchase Agreement, which evidence is satisfactory to
the Debtors, including, without limitation, such financial and other
information setting forth adequate assurance under section 365 of the
Bankruptcy Code in a form requested by the Debtors.

(vi)

Identification of Parties to Participate: To the Debtors’ satisfaction,
(a) fully disclose the identity of each entity or person that will be bidding
for the Assets or otherwise participating in connection with such bid, (b) the
11
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terms of any such participation, and if an entity has been formed for the
purpose of acquiring some, or all, of the Assets, the parties that will bear
liability for any breach by such entity, (c) a pro forma capital structure of
the Potential Bidder, (d) the ability of such parties to obtain government,
licensing or regulatory approval in connection with the consummation of
any Sale, and (e) a list with the names and contact information for any
financial, legal, and other advisors the Potential Bidder has engaged to assist
in connection with the proposed Sale.
(vii)

Binding and Irrevocable: State that it is binding and irrevocable until (a) the
closing of the Sale, if such Potential Bidder is deemed a Qualified Bidder,
and such Qualified Bidder is designated as a Successful Bidder (as defined
below), or (b) if such Potential Bidder is deemed a Qualified Bidder, and
such Qualified Bidder is designated as a Backup Bidder (as defined below),
until the earlier of (i) two (2) business days after the closing of the
transaction(s) by which all of the Assets that were subject to such Backup
Bid (as defined below) have been transferred to one or more Qualified
Bidders pursuant to these Bid Procedures and (ii) thirty (30) days after the
date of the Auction (the “Backup Bid Expiration Date”).

(viii) No Break-Up Fee or Expense Reimbursement: Not request or entitle the
Potential Bidder to any transaction or break-up fee, expense reimbursement,
or similar type of payment.
(ix)

Contingencies: Not contain any due diligence or financing contingencies.

(x)

Authorization to Consummate Sale: Provide evidence of authorization and
approval from the Potential Bidder’s board of directors (or comparable
governing body), if any, with respect to the submission, execution, delivery
and closing of the Purchase Agreement to the Debtors’ satisfaction.

(xi)

Purchase Price: A statement confirming that the Written Offer is based on
an all-cash offer (payable in U.S. dollars) or such other consideration
acceptable to the Debtors, and in an amount not less than the Stalking Horse
Bid plus the Bid Protections plus the Minimum Overbid Amount (as defined
herein).

(xii)

Good Faith Deposit: Provide a good faith deposit (the “Good Faith
Deposit”) submitted via federal wire transfer in immediately available
funds in accordance with the wire instructions to be provided by the
Debtors, or such other form as is acceptable to the Debtors, in an amount
equal to 10% of the cash purchase price set forth in the Written Offer or
such amount as may be determined by the Debtors in their sole discretion.

(xiii) Anticipated Timeline: Set forth the anticipated timeframe for (a) obtaining
any required government, regulatory or other approvals, and
ACTIVE 681746136v1
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(b) consummating the Sale within the requirements of subparagraph (xv)
below.
(xiv)

Agreement with Bid Procedures, Provision of Additional Information and
Submission to Bankruptcy Court Jurisdiction:
Include a written
acknowledgement by such Potential Bidder that it (a) agrees to abide by and
honor the terms of the Bid Procedures; (b) agrees to provide such other
information as may be reasonably requested in writing by the Debtors prior
to the Auction; (c) confirms that the Potential Bidder submits to the
jurisdiction of the Court; and (d) agrees not to submit a bid or seek to reopen
the Sale process or the Auction (if held) after conclusion of the selection of
the Successful Bidder.

(xv)

Closing Date: Provide for a closing date (the “Closing Date”) on or before
October 11, 2022.

Between the Bid Deadline and the Auction, the Debtors may (i) negotiate or seek
clarification of any Written Offer from a Qualified Bidder, (ii) request information
from the Qualified Bidder, (iii) engage in discussions with the Qualified Bidder, or
(iv) take such other actions contemplated under these Bid Procedures. Without the
consent of the Debtors, a Qualified Bidder may not amend, modify, or withdraw its
Written Offer. The form of Purchase Agreement will be evaluated by the Debtors
and must be acceptable to the Debtors, in their business judgment and sole
discretion. Any Good Faith Deposit accompanying a Written Offer that the Debtors
determine not to be a Qualified Bid shall be returned promptly following such
determination.
c. Stalking Horse Bidder and Bid Protections
In the event the Stalking Horse Bidder is not the Successful Bidder with respect to
the Stalking Horse Bid, the Debtors shall be authorized, but not directed, to make a
Bid Protection payment to the Stalking Horse Bidder, so long as the amount is not
in excess of $375,000 towards the Stalking Horse Bidder’s expenses and 2.5% of
the cash portion of the purchase price for such Stalking Horse Bid, with such
amount to be paid in accordance with the terms and conditions set forth in the
applicable Stalking Horse Agreement, as approved by the Court.
d. Bid Deadline
All Written Offers must be received by each of the following parties prior to the
Bid Deadline: (i) the Company, NewAge, Inc. 7158 S. FLSmidth Dr., Suite 250,
Midvale, Utah 84047, Attn: Lawrence Perkins, Chief Restructuring Officer;
(ii) proposed counsel to the Debtors, Greenberg Traurig, LLP, Attn: Michael
Thomson (thomsonm@gtlaw.com), Annette Jarvis (jarvisa@gtlaw.com), and
Carson Heninger (carson.heninger@gtlaw.com); and (iii) proposed investment
banker to the Debtors, Houlihan Lokey Capital, Inc., Attn: Jay Weinberger
ACTIVE 681746136v1
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(jweinberger@hl.com), David Cumming (dcumming@hl.com), and Joe Ebb
(jebb@hl.com) 245 Park Ave, 32nd Floor, New York, NY 10167.
e. Determination of Qualified Bidders
The Debtors shall, by no later than 5:00 p.m. (ET) one (1) day prior to the Auction,
(i) determine, in their business judgment and sole discretion, whether a Potential
Bidder is a Qualified Bidder, and (ii) notify each such Potential Bidder that its
Written Offer is a Qualified Bid and that such Potential Bidder is a Qualified
Bidder.
f. Right to Credit Bid
Any Qualified Bidder that has a valid and perfected lien on any assets of the
Debtors’ estates (a “Secured Creditor”), and the right under applicable nonbankruptcy law to credit bid claims secured by such lien shall have the right to
credit bid all or a portion of the value of such Secured Creditor’s claims within the
meaning of, and subject to, section 363(k) of the Bankruptcy Code; provided that a
Secured Creditor shall have the right to credit bid its claim only with respect to the
collateral by which such Secured Creditor is secured; provided further, that a credit
bid shall not constitute a Qualified Bid if the bid does not include a cash component
sufficient to pay in full all claims for which there are valid, perfected, and
unavoidable liens on any assets included in such bid that are senior in priority to
those of the Secured Creditor seeking to credit bid. Notwithstanding the foregoing,
the Committee shall have the right to object to any credit bid for cause.
g. Joint Bids
The Debtors will be authorized to approve joint bids in their reasonable discretion
on a case-by-case basis.
h. No Breakup Fee or Bid Protections
Other than in connection with the Stalking Horse Agreement, no Purchase
Agreement may include any breakup fee or expense reimbursement or other similar
bid protections.
i. “As Is, Where Is”
Except as otherwise provided in the Final Purchase Agreement (as defined below),
the Sale of the Assets shall be on an “as is, where is” basis and without
representations or warranties of any kind, nature or description by the Debtors or
their estates except to the extent set forth in the Final Purchase Agreement as
approved by the Court. Except as otherwise provided in the Final Purchase
Agreement, all of the Debtors’ right, title, and interest in and to the Assets subject
thereto shall be sold free and clear of all liens, claims, interests, and encumbrances
(collectively, the “Interests”) in accordance with sections 363 and 365 of the
14
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Bankruptcy Code, with such Interests to attach to the net proceeds of the Sale of
the Assets.
Each Qualified Bidder shall be deemed to acknowledge and represent that it has
had an opportunity to conduct any and all desired due diligence regarding the Assets
prior to making its Qualified Bid, that it has relied solely upon its own independent
review, investigation and inspection of any documents and/or the Assets in making
its Qualified Bid, and that it did not rely upon any written or oral statements,
representations, promises, warranties or guaranties whatsoever, whether express,
implied, by operation of law or otherwise, regarding the Assets, or the completeness
of any information provided in connection therewith or the Auction, except as
expressly stated in the Bid Procedures or, as to the Successful Bidder(s) and the
Backup Bidder(s), the terms of the Sale(s) as set forth in the final form of the
applicable Purchase Agreement(s) (the “Final Purchase Agreement”), which shall
be on terms mutually acceptable to the Successful Bidder and Backup Bidder, on
the one hand, and the Debtors, on the other hand.
j. Auction
If the Debtors determine that there are two or more Qualified Bidders, the Debtors
shall conduct an Auction to determine the highest and otherwise best Qualified Bid.
This determination shall take into account any factors the Debtors, in their business
judgment and sole discretion reasonably deem relevant and may include, among
other things, the following: (i) the amount and nature of the consideration; (ii) the
other terms requested by each Qualified Bidder in their respective Purchase
Agreement; (iii) the extent to which such terms are likely to delay closing of the
Sale of the Assets and the cost to the Debtors of such modifications or delay; (iv) the
total consideration to be received by the Debtors; (v) whether the Qualified Bidder
has secured any consents that may be necessary from certain third parties, and
(vi) the likelihood of the Qualified Bidder’s ability to close the Sale and the timing
thereof.
The Auction shall commence at 10:00 a.m. (ET) on October 5, 2022, at the offices
of Houlihan Lokey, 245 Park Ave, 32nd Floor, New York, NY 10167, or such other
place as determined by the Debtors, including by Zoom, and continue thereafter
until completed. The Debtors reserve the right to cancel or postpone the Auction.
The Debtors reserve the right to not proceed with any Sale or to proceed with a Sale
of any certain of the Assets.
Except as otherwise permitted in the Debtors’ discretion, only the Debtors, a
Qualified Bidder, including a Stalking Horse Bidder, any statutory committee
appointed in these Chapter 11 Cases, and any creditor that submits a written request
to attend to the Debtors at least 16 hours in advance of the Auction, and, in each
case, their respective professionals shall be entitled to attend the Auction (the
“Authorized Persons”), whether in person or via Zoom or similar video
conferencing platform.
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The Auction shall be governed by the following procedures:
(i)

Qualified Bidders shall appear in person at the Auction, or through a duly
authorized representative.

(ii)

The Debtors may waive and/or employ and announce at the Auction
additional rules that are reasonable under the circumstances for conducting
the Auction provided that such rules are (a) not inconsistent with the Bid
Procedures Order, the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware, or any order of the
Bankruptcy Court entered in connection with these Chapter 11 Cases,
(b) disclosed to each Qualified Bidder, and (c) designed, in the Debtors’
business judgment, to result in the highest and otherwise best offer for the
Assets.

(iii)

The Debtors will arrange for the actual bidding at the Auction to be
transcribed. Each Qualified Bidder shall designate a single individual to be
its spokesperson during the Auction.

(iv)

Each Qualified Bidder participating in the Auction must confirm on the
record, at the commencement of the Auction and again at the conclusion of
the Auction that it has not engaged in any collusion with the Debtors nor
any other Qualified Bidder regarding these Bid Procedures, the Auction, or
any proposed transaction relating to the Assets.

(v)

Prior to the Auction, the Debtors shall identify the highest and best of the
Qualified Bids received. Subsequent bidding will continue in minimum
increments valued at not less than $50,000 in cash (the “Minimum Overbid
Amount”) or in such amounts as to be determined by the Debtors prior to,
and announced at, the Auction.

(vi)

In the Debtors’ discretion, all Qualified Bidders shall have the ability to bid
on substantially all the Assets or only certain Assets of the Debtors.

(vii)

Other than allowed credit bids and the assumption of liabilities of the
Debtors or permitted non-cash consideration as may be acceptable to the
Debtors in their business judgment and sole discretion, all bids must be in
cash.

(viii) All Qualified Bidders shall have the right to, at any time, request that the
Debtors announce, subject to any potential new bids, the then-current
highest and best bid and, to the extent requested by any Qualified Bidder,
use reasonable efforts to clarify any and all questions such Qualified Bidder
may have regarding the Debtors’ announcement of the then-current highest
and best bid.
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(ix)

In the Debtors’ discretion, all Qualified Bidders shall have the right to
submit additional bids and make additional modifications to the Purchase
Agreement, as applicable, at the Auction in accordance with the terms and
provisions of these Bid Procedures; provided, however, that any such
modifications to the Purchase Agreement, on an aggregate basis and viewed
in whole, shall not be less favorable to the Debtors as determined by the
Debtors, in their business judgment and sole discretion.

(x)

Upon conclusion of the bidding, the Auction shall be closed, and the
Debtors shall, as soon as practicable, (i) identify and determine in their
business judgment the highest and best Qualified Bid (or Qualified Bids)
for the Assets (a “Successful Bid” and the entity or entities submitting such
Successful Bid, the “Successful Bidder”), (ii) advise the Qualified Bidders
of such determination, (iii) require the Successful Bidder (or Successful
Bidders) to deliver an executed Final Purchase Agreement, which reflects
its bid and any other modifications submitted and agreed to during the
Auction, prior to commencement of the Sale Hearing, and (iv) immediately
file with the Court a designation of Successful Bidder.

(xi)

In addition, the Debtors will determine which Qualified Bid, if any, is the
next highest and best Qualified Bid to the Successful Bid and will designate
such Qualified Bid as a “Backup Bid” in the event the Successful Bidder
fails to consummate the contemplated Sale. A Qualified Bidder who
submitted a Qualified Bid and is designated a Backup Bid is a “Backup
Bidder.” Each Backup Bid shall remain open and binding until the Backup
Bid Expiration Date.

k. Sole Qualified Bidder
If the Stalking Horse Bid is the only Qualified Bid received by the Qualified Bid
Deadline, then the Auction will not occur, the Stalking Horse Bidder will be
deemed the Successful Bidder, and the Debtors will pursue entry of an order by the
Court, in form and substance reasonably acceptable to the Stalking Horse Bidder,
approving the Stalking Horse Agreement and authorizing the Sale to the Stalking
Horse Bidder at the Sale Hearing as defined herein.
l. Sale Hearing
Subject to the Court’s availability, the Sale Hearing will be held before the Court
on October 7, 2022, at such time designated by the Court at the United States
Bankruptcy Court for the District of Delaware, 824 Market Street, Wilmington, DE
19801, 3rd Floor, Courtroom TBD. At the Sale Hearing, the Debtors shall present
the results of the Auction, if one is held, to the Court and may seek approval of the
Successful Bid and any Backup Bid.
Following the Sale Hearing and entry of a Sale Order approving the Sale of the
Assets to a Successful Bidder, if such Successful Bidder fails to consummate the
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Sale for any reason, the Backup Bidder shall be designated the Successful Bidder
and the Debtors shall be authorized to close such Sale with the Backup Bidder
without further order of the Court. The Successful Bidder and Backup Bidder (if
any) should be represented by counsel at the Sale Hearing.
m. Return of Good Faith Deposits
Good Faith Deposits of all Qualified Bidders shall be held in a non-interest bearing
escrow account. Except for those of the Successful Bidder and Backup Bidder(s),
the Debtors shall promptly return the Good Faith Deposits of (i) all Qualified
Bidders after the Auction; and (ii) the Backup Bidder after the Backup Bid
Expiration Date.
B.
19.

Assumption and Assignment/Cure Procedures
To facilitate and effectuate the Sale, the Debtors may be required to assume and

assign certain contracts and leases (the “Assumed Contracts”) to the Successful Bidder or Backup
Bidder, as applicable. Given the number of executory contracts to which the Debtors are parties,
the Debtors seek to establish (a) procedures for determining Cure Amounts through the closing
date of the Sale, which amounts shall include all pre and postpetition amounts the Debtors owe the
non-debtor party under each Assumed Contract that have accrued and not been paid prior to the
closing date, and (b) a deadline for any other objections to the assumption and assignment of the
Assumed Contracts, including, without limitation, adequate assurance of future performance
(collectively, the “Cure Procedures”).
20.

No later than three (3) business days after entry of the Bid Procedures Order, the

Debtors shall prepare, file, and distribute to non-Debtor parties to the Assumed Contracts a notice,
substantially in the form annexed thereto as Exhibit 4 (the “Notice of Assumption and
Assignment”), listing (i) the Assumed Contract(s); and (ii) the Cure Amount(s), if any.
21.

To facilitate a prompt resolution of cure disputes and objections relating to the

assumption and assignment of the Assumed Contracts, the Debtors propose the following
deadlines and procedures:
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a. The non-Debtor parties to the Assumed Contracts shall have until 4:00 p.m. (ET)
on October 4, 2022 (the “Contract Objection Deadline”), which deadline may be
extended in the discretion of the Debtors, to object (a “Contract Objection”) to
(i) the Cure Amounts listed by the Debtors and to propose alternative Cure
Amounts, and/or (ii) the proposed assumption and assignment of the Assumed
Contracts in connection with the Sale. The Debtors may amend the Notice of
Assignment and Assumption (each a “Supplemental Notice of Assignment and
Assumption”) to add or remove a contract or lease or to adjust the Cure Amount
thereof.
b. The non-Debtor parties to the Assumed Contracts shall have until the Post-Auction
Objection Deadline to raise any objections to the adequate assurance of future
performance by the Successful Bidder.
c. Any party objecting to (i) any Cure Amount and/or (ii) the proposed assumption
and assignment of any Assumed Contract in connection with the Sale, shall file and
serve a Contract Objection, in writing, setting forth with specificity, any and all
cure obligations that the objecting party asserts must be cured or satisfied in respect
to the Assumed Contract(s), as applicable, and/or any and all objections to the
potential assumption and assignment of such agreements, together with all
documentation supporting such claim or objection, upon counsel to the Debtors, so
that the Contract Objection is received no later than 4:00 p.m. (ET), on the
Contract Objection Deadline; provided that any Adequate Assurance
Objection may be made up to the Post-Auction Objection Deadline. Where a
non-Debtor counterparty to an Assumed Contract files an objection asserting a cure
amount higher than the proposed Cure Amount (the “Disputed Cure Amount”),
then (a) to the extent the parties are able to consensually resolve the Disputed Cure
Amount prior to the Sale Hearing, and subject to the written consent of the
Successful Bidder or Backup Bidder, as applicable, of such consensual resolution,
the Cure Amount shall be revised to be the amount of the consensual resolution;
(b) to the extent the parties are unable to consensually resolve the dispute prior to
the Sale Hearing, then such objection will be heard at the Sale Hearing or such other
date as agreed to by the parties, subject to the Court’s calendar; or (c) the Successful
Bidder or Backup Bidder, as applicable, may remove the contract to which the
Contract Objection relates from the schedule of Assumed Contracts.
d. Unless a Contract Objection is filed and served before the Contract Objection
Deadline or, with respect to any Adequate Assurance Objection, raised up to the
Post-Auction Objection Deadline, all counterparties to the Assumed Contracts shall
be (i) forever barred from objecting to the proposed Cure Amounts and from
asserting any additional cure or other amounts with respect to the Assumed
Contracts, or any default or claim arising out of any indemnity obligation or
warranties for acts or occurrences arising prior to or existing as of the closing of
the Sale, including those constituting Excluded Liabilities, against the Purchaser,
any counterclaim, defense, setoff, recoupment, claim of refund or any other claim
asserted or against the Debtors, and the Debtors and the Successful Bidder or
Backup Bidder, as applicable, shall be entitled to rely solely upon the proposed
19
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Cure Amounts set forth in the applicable Notice of Assignment and Assumption;
(ii) deemed to have consented to the assumption and assignment; and (iii) forever
barred and estopped from asserting or claiming against the Debtors or the
Successful Bidder or Backup Bidder, as applicable, that any additional amounts are
due or other defaults exist, that conditions to assignment must be satisfied under
such Assumed Contracts, including, without limitation, any consent rights, or that
there is any objection or defense to the assumption and assignment of such
Assumed Contracts or imposing or charging against the Successful Bidder or
Backup Bidder, as applicable, any rent accelerations, assignment fees, increases or
any other fees as a result of the Debtors’ assumption and assignment to the
Successful Bidder or Backup Bidder, as applicable, of any Assumed Contract in
accordance with the Final Purchase Agreement.
e. To the extent a non-Debtor party believes that an Assumed Contract requires such
party’s consent right to the assignment of such Assumed Contract to the Successful
Bidder or Backup Bidder, as applicable, such non-Debtor party must raise this issue
in its objection which must be filed before the Contract Objection Deadline. If no
timely objection is raised, such other non-Debtor parties to an Assumed Contract
shall be barred and estopped from asserting or claiming that their Assumed Contract
contains an enforceable consent right.
C.

Notice Procedures

22.

The Debtors request that the Court approve the following Notice Procedures in

connection with providing all parties in interest and Potential Bidders with notice of the Bid
Procedures, the Auction Date, the Sale Hearing, and the Debtors’ intent to assume and assign to
the Successful Bidder or Backup Bidder the Assumed Contracts and the corresponding Cure
Amounts as follows:
a. On or before three (3) business days after entry of the Bid Procedures Order, or as
soon thereafter as such parties can be identified, the Debtors will cause (a) a notice
in substantially the form annexed as Exhibit 3 to the Bid Procedures Order (the
“Notice of Bid Procedures, Auction Date and Sale Hearing”); and (b) a copy of
the Bid Procedures Order to be sent by first-class mail postage prepaid, to the
following: (i) the Office of the United States Trustee; (ii) all taxing authorities in
the states where the Debtors are located, as well as the Internal Revenue Service,
and all other federal, state and local taxing and regulatory authorities known to the
Debtors to assert jurisdiction over the Debtors or which are reasonably expected by
the Debtors to have claims, contingent or otherwise, in connection with the
ownership of the Assets, or to have any known interest in the relief requested by
the Motion; (iii) all parties that have requested or that are required to receive special
notice pursuant to Bankruptcy Rule 2002; (iv) all persons known or reasonably
believed by the Debtors to have asserted any lien, claim, encumbrance, right of first
20
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refusal, or other interest in or upon any of the Assets; (v) all persons known or
reasonably believed to have expressed an interest in acquiring the Assets within the
last four (4) months; (vi) creditors holding the thirty (30) largest unsecured claims
against the Debtors; (vii) the Securities & Exchange Commission; (viii) the
Department of Justice; (ix) the Delaware Secretary of State; (x) the Delaware State
Treasury; (xi) the United States Attorney’s office for the District of Delaware;
(xii) Attorneys General in the states where the Debtors are located; and (xiii) any
applicable state and local environmental agencies.
b. On or before three (3) business days after entry of the Bid Procedures Order, the
Debtors will file and serve the Notice of Bid Procedures, Auction Date and Sale
Hearing on all known creditors of the Debtors.
c. On or before seven (7) days after entry of the Bid Procedures Order, subject to
applicable submission deadlines, the Debtors will publish an abbreviated version
of the Notice of Bid Procedures, Auction Date and Sale Hearing once in one or
more regional and/or national publications that the Debtors deem appropriate.
d. On or before three (3) business days after the entry of the Bid Procedures Order,
the Debtors shall serve by first class mail or hand delivery, the Notice of
Assumption and Assignment, substantially in the form attached to the Bid
Procedures Order as Exhibit 4, on all non-Debtor parties to the Assumed Contracts.
The Notice of Assumption and Assignment (or a Supplemental Notice of
Assumption and Assignment) shall (i) identify the calculation of the Cure Amounts
that the Debtors believe must be paid to cure all prepetition defaults under the
Assumed Contracts, and (ii) provide instructions for the timing and procedure
governing the filing of any objections to (a) the proposed Cure Amounts and (b) the
proposed assumption and assignment of any Assumed Contract in connection with
the Sale, as approved by the Court in the Bid Procedures Order. In addition, if the
Debtors identify additional executory contracts or unexpired leases that might be
assumed by the Debtors and assigned to the Successful Bidder or Backup Bidder,
as applicable, that are not included in the original Notice of Assumption and
Assignment, the Debtors shall promptly send a Supplemental Notice of Assumption
and Assignment to the applicable counterparties to such additional Assumed
Contracts.
23.

In addition to the foregoing, electronic notification of the Motion, the Bid

Procedures Order, the Notice of Bid Procedures, Auction Date and Sale Hearing, and the Notice
of Assumption and Assignment will be posted on: (i) the main case docket on the Bankruptcy
Court’s electronic case filing (ECF) website; and (ii) the case management website maintained by
the Debtors’ claims and noticing agent, cases.stretto.com/NewAge.
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D.

The Proposed Sale

24.

The Debtors seek authority to sell substantially all of the Assets, or any portion

thereof, to the Stalking Horse Bidder, or another Successful Bidder(s) who makes a higher and
better offer than the Stalking Horse Bid.
25.

The pertinent terms of the proposed Stalking Horse Agreement are summarized in

the following table: 6
Material

Response

Term/Issue
Parties:

Seller: The Debtors
Buyer: The Stalking Horse Bidder

Acquired Assets:

As further described in the Stalking Horse Agreement, except the
Excluded Assets, all real and personal, tangible, and intangible
property and assets of the Seller Parties of any kind or nature
whatsoever, whether now owned or hereafter acquired, and all
proceeds, rents, or profits thereof, including, but not limited to, cash
and cash equivalents, accounts receivable, any and all claims and
causes of action, including, without limitation, any and all derivative
estate claims, any and all trade names, trademarks, copyrights, and
other intellectual property and license rights owned by the Seller
Parties.

Excluded Assets:

The Excluded Assets, among other things, include:
•

equity interests in NABC, Inc. and NABC Properties LLC
(collectively, the “DSD Business”) and any and assets,
properties, rights, Contracts, claims and interests, whether
tangible or intangible, real, personal or mixed, that are owned
by the DSD Business;

This summary is provided for the convenience of the Court and parties in interest. To the extent there is any conflict
between this summary and the Stalking Horse Agreement, the Stalking Horse Agreement shall govern in all respects.
Capitalized terms used but not otherwise defined in this summary shall have the meanings set forth in the Stalking
Horse Agreement.

6
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Avoidance Actions, other than the Avoidance Actions to the
extent relating to vendors and service providers that are
counterparties to assumed contracts or to the extent relating to
assumed liabilities.

In consideration for the Acquired Assets, the Stalking Horse Bidder
shall:
•
•
•

•

•

assume certain liabilities as set forth in the Stalking Horse
Agreement;
pay all Cure Costs;
credit bid pursuant to section 363(k) of the Bankruptcy Code up
to the full outstanding amount of the Prepetition Credit
Agreement Indebtedness, which, for the avoidance of doubt,
may include any aggregate outstanding principal balance,
including any accrued but unpaid interest or payment-in-kind
interest with respect thereto;
credit bid pursuant to section 363(k) of the Bankruptcy Code up
to the full outstanding amount of the DIP Credit Agreement
Indebtedness, which, for the avoidance of doubt, may include
any aggregate outstanding principal balance, including any
accrued but unpaid interest or payment-in-kind interest with
respect thereto; and
pay closing cash consideration in an amount equal to (i) $16
million, less (ii) the amount of outstanding DIP Credit
Agreement Indebtedness.

Bid Protections:

Reimbursement of up to $375,000 of the Stalking Horse Bidder’s
reasonable expenses and a 2.5% break-up fee.

Agreements with
Management:

As of the date of filing this Motion, the Stalking Horse Bidder has not
disclosed its intentions as to the management team.

Releases:

The Sale Order will not contain any release provisions.

Private Sale/No
Competitive
Bidding:

An auction process is contemplated, and competitive bidding is
encouraged.

ACTIVE 681746136v1

23

Case 22-10819-LSS

Doc 13

Filed 08/31/22

Page 24 of 37

Closing and Other
Deadlines:

A closing is scheduled on or before October 11, 2022.

Assumption of
Contracts; Cure
Costs:

The Stalking Horse Bidder shall assume executory contracts and
unexpired leases as determined by the Stalking Horse Bidder in
consultation with the Company. The Stalking Horse Bidder will be
responsible for payments of Cure Costs, to be paid promptly in
accordance with the Bankruptcy Code, or as otherwise agreed with the
applicable counterparty or approved by the Court.

Requested Findings
as to Successor
Liability:

The Sale Order will contain findings of fact and conclusions of law
limiting the Stalking Horse Bidder’s successor liability.

Sale Free and Clear
of Unexpired
Leases:

The Debtor is seeking to sell the Assets free and clear of all liens,
claims, interests, and encumbrances to the fullest extent permitted by
section 363 of the Bankruptcy Code.

Relief from
Bankruptcy Rule
6004(h)

The Debtor seeks relief from the stay imposed by Bankruptcy Rule
6004(h).

Basis for Relief Requested
A.

The Sale and Bid Procedures Should Be
Approved Based on the Sound Business Purpose Test.

26.

Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that a debtor-

in-possession, “after notice and a hearing, may use, sell, or lease, other than in the ordinary course
of business, property of the estate.” 11 U.S.C. § 363(b)(l). Section 363 of the Bankruptcy Code
does not set forth a standard for determining when it is appropriate for a court to authorize the sale
or disposition of a debtor’s assets prior to confirmation of a plan. However, courts in this Circuit
and others have required that the decision to sell assets outside the ordinary course of business be
based upon the sound business judgment of the debtor. See Myers v. Martin (In re Martin), 91
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F.3d 389, 395 (3d Cir. 1996); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.),
722 F.2d 1063, 1071 (2d Cir. 1983); In re Decora Indus., Inc., 2002 WL 32332749, at *2 (D. Del.
May 20, 2002); In re Moore, 608 F.3d 253, 263 (5th Cir. 2010).
27.

In determining the propriety of the sale of assets by a chapter 11 debtor prior to

confirmation of a plan of reorganization, the Second and Sixth Circuits, as well as other courts,
have applied, among other factors required by section 363 of the Bankruptcy Code, a “sound
business purpose” test. See Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986);
In re Lionel Corp., 722 F.2d at 1070-71; see also Titusville Country Club v. Pennbank (In re
Titusville Country Club), 128 B.R. 396, 399 (Bankr. W.D. Pa. 1991). In In re Solar Manufacturing
Corporation, the Third Circuit, pursuant to section 116(3) of the Bankruptcy Act of 1938 (the
predecessor to section 363 of the Bankruptcy Code), applied the stricter standards of “emergency”
or “perishability” on a proposed pre-confirmation sale of a chapter 11 debtor’s assets. 176 F.2d
493, 494-95 (3d Cir. 1949). Although the Third Circuit has not specifically addressed the
application of the “sound business purpose” test, in In re Abbotts Dairies of Pa., Inc., 788 F.2d
143, 143 (3d Cir. 1986), where the Third Circuit examined a pre-confirmation sale of assets of
chapter 11 debtors, the Court did not mention the Solar decision, leading “other courts to [ ]
conclu[de] that the Third Circuit follows the ‘sound business purpose’ test rather than the
‘emergency’ rule.” See In re Titusville Country Club, 128 B.R. at 399.
28.

The “sound business purpose” test requires a debtor to establish four elements in

order to justify the sale or lease of property outside the ordinary course of business, namely, (a) that
a sound business reason justifies the sale of assets outside the ordinary course of business, (b) that
accurate and reasonable notice has been provided to interested persons, (c) that the debtor had
obtained a fair and reasonable price, and (d) good faith exists with respect to the purchaser of
the assets. Id.; see also In re Sovereign Estates, Ltd., 104 B.R. 702, 704 (Bankr. E.D. Pa. 1989).
25
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A debtor’s showing of a sound business purpose need not be unduly exhaustive but, rather, a
debtor is “simply required to justify the proposed disposition with sound business reasons.” In re
Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D. Ohio 1984); see also In re Indus. Valley
Refrigeration and Air Conditioning Supplies, Inc., 77 B.R. 15, 21 (Bankr. E.D. Pa. 1987). Whether
or not there are sufficient business reasons to justify a transaction depends upon the facts and
circumstances of each case. In re Lionel, 722 F.2d at 1071; Dai-Ichi Kangyo Bank, Ltd. v.
Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147, 155
(D. Del. 1999). The Debtors submit that the decisions to proceed with the approval of the Bid
Procedures related to a potential sale is based upon their sound business judgment and should be
approved.
29.

Additionally, section 105(a) of the Bankruptcy Code provides a bankruptcy court

with broad powers in the administration of a case under the Bankruptcy Code. Section 105(a)
provides that “[t]he court may issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a). Provided
that a bankruptcy court does not employ its equitable powers to achieve a result not contemplated
by the Bankruptcy Code, the exercise of its section 105(a) power is proper. Matter of Fesco
Plastics Corp., Inc., 996 F.2d 152, 154 (7th Cir. 1993); Pincus v. Graduate Loan Ctr. (In re
Pincus), 280 B.R. 303, 312 (Bankr. S.D.N.Y. 2002). Pursuant to section 105(a), a court may
fashion an order or decree that helps preserve or protect the value of a debtor’s assets. See
Chinichian v. Campolongo (In re Chinichian), 784 F.2d 1440, 1443 (9th Cir. 1986) (“Section 105
sets out the power of the bankruptcy court to fashion orders as necessary pursuant to the purposes
of the Bankruptcy Code.”); In re Cooper Props. Liquidating Trust, Inc., 61 B.R. 531, 537 (Bankr.
W.D. Tenn. 1986) (noting that “the Bankruptcy Court is one of equity and as such it has a duty to
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protect whatever equities a debtor may have in property for the benefit of its creditors as long as
that protection is implemented in a manner consistent with the bankruptcy laws.”).
30.

The Debtors submit that sound business justification exists to sell the Assets, or any

portion thereof, to the Successful Bidder pursuant to the Bid Procedures. The Sale process
proposed by the Debtors will maximize the value of the Assets for the benefit of the Debtors’
stakeholders.
31.

The Debtors also believe that the proposed Bid Procedures are reasonably designed

to enable the Debtors to generate the highest value for the Assets. The proposed Bid Procedures
present a controlled, fair, and open process that the Debtors believe will encourage bidding only
from seriously interested parties who possess the financial and operational capacity to purchase
the Assets. As such, the Bid Procedures promote the primary goal of maximizing the value
received by the Debtors’ estates. Courts generally approve procedures that are intended to
encourage competitive bidding and are consistent with the goal of maximizing the value received
by the estate. See In re John Joseph Edwards, 228 B.R. 552, 561 (Bankr. E.D. Pa. 1998) (bidding
procedures should facilitate an “open and fair” sale and be “designed to maximize value for the
estate”).
32.

The Debtors submit that the implementation of the Bid Procedures, if approved,

will satisfy the prongs of the “sound business purpose” test. For purposes of prong one, the
Debtors seek to sell the Assets in order to garner value for the benefit of their estates. The second
prong of the “sound business purpose” test will be satisfied because the proposed Notice
Procedures are designed to provide adequate notice to all potentially interested parties, including
those who previously expressed an interest in purchasing the Assets. With respect to the third
prong, the Debtors intend to continue to market the Assets, to solicit interested bidders and to
conduct the Auction in a manner aimed at yielding the highest and best price for the Assets.
27
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Finally, the Bid Procedures incorporate a good faith requirement of all Qualified Bidders
applicable at both the commencement and conclusion of the Auction.
33.

Moreover, the Bid Procedures are designed to maximize the value received for the

Assets. The Debtors seek to determine the market value for the Assets. The process proposed by
the Debtors allows for a fair auction process, providing bidders with sufficient time and
information to submit a timely bid. If the Debtors receive sufficient interest in a sale of the Assets,
the Bid Procedures are designed to ensure that the Assets will be sold for the highest or otherwise
best possible purchase price under the circumstances.
34.

The Debtors submit that the proposed Bid Procedures will provide the Debtors with

ample time to ensure an extensive and robust marketing process, while ensuring that the Debtors
are not unnecessarily continuing to incur costs associated with preserving the value of the Assets
pending consummation of a Sale.
35.

Accordingly, the Debtors and all parties in interest can be assured that the

consideration received for the Assets will be fair and reasonable, and the third prong of the “sound
business purpose” test satisfied.
36.

For all of these reasons, the proposed Bid Procedures are reasonable, appropriate

and within the Debtors’ sound business judgment. They provide the Debtors with the best method
for obtaining the maximum realizable value for the Assets. Thus, the Bid Procedures should be
approved.
B.

The Bid Protections Have a Sound
Business Purpose and Should Be Approved.

37.

The Debtors have formulated a bidding process that the Debtors believe will induce

prospective competing bidders to expend the time, energy and resources necessary to submit a bid,
and which the Debtors believe is fair and reasonable and will provide a benefit to the Debtors’
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estates and creditors. The Debtors have concluded that the provision of the Bid Protections is
warranted under the circumstances at hand.
38.

Approval of break-up fees and expense reimbursements, and other forms of bidding

protections in connection with the sale of significant assets pursuant to section 363 of the
Bankruptcy Code has become established practice in chapter 11 cases. Such bidding protections
enable a debtor to ensure a sale to a contractually committed bidder at a price the debtor believes
is fair, while providing the debtor with an opportunity to enhance the value received by its estate
through an auction process. For these same reasons, approval of the Bid Protections as an
administrative expense claim is appropriate.
39.

Specifically, bid protections “may be legitimately necessary to convince a ‘white

knight’ bidder to enter the bidding by providing some form of compensation for the risks it is
undertaking.” In re 995 Fifth Ave. Assocs. LP, 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (citation
omitted); In re Hupp Int’l Indus., Inc., 140 B.R. 191, 194 (Bankr. N.D. Ohio 1992) (“[W]ithout
such fees, bidders would be reluctant to make an initial bid for fear that their first bid will be
shopped around for a higher bid from another bidder who would capitalize on the initial bidder’s
. . . due diligence.”). As a result, courts routinely approve bid protections similar to the Bid
Protections in connection with proposed bankruptcy sales where a proposed fee or reimbursement
provides a benefit to the estate. See In re O’Brien Envtl. Energy, Inc., 181 F.3d 527 (3d Cir. 1999).
40.

The Debtors submit that the allowance of the Bid Protections is in the best interests

of the Debtors’ estates and their creditors. The Stalking Horse Bidder would have been unwilling
to enter into the Stalking Horse Agreement without the protections afforded by the Bid Protections,
and the Auction contemplated by the Bid Procedures is designed to set a floor price and encourage
parties to overbid, which is desirable for the Debtors, thereby increasing the likelihood that the
ultimate purchase price will maximize the value of the Assets.
29
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The Bid Protections are fair and reasonable in light of the size and nature of the

contemplated transaction and consistent with the range of bid protections typically approved by
this Court. See, e.g., In re Agspring Miss. Region, LLC, Case No. 21-11238 (CTG) (Bankr. D.
Del. Oct. 14, 2021) [Doc. No. 103] (approving a break-up fee of 3% of the purchase price); In re
Sequential Brands Grp., Inc., et al., Case No. 21-11194 (JTD) (Bankr. D. Del. Sept. 24, 2021)
[Doc. No. 138] (approving a break-up fee of 3.65% of the purchase price); In re Tallygenicom,
L.P., Case No. 09-10266 (CSS) (Bankr. Del. Feb. 19, 2009) (approving bid protections totaling
4.1% of the purchase price).
42.

Accordingly, based on the foregoing, the Debtors submit that the Bid Protections

reflect a sound business purpose, are fair and appropriate under the circumstances, and should be
approved.
C.

The Cure Procedures in Connection with the Potential Assumption
and Assignment of Assumed Contracts are Reasonable and Appropriate.

43.

The Debtors believe that the proposed Cure Procedures in connection with the

potential assumption and assignment of an Assumed Contract are appropriate and reasonably
calculated to provide all non-Debtor parties to the Assumed Contracts with timely and proper
notice of the Debtors’ intent to assume and assign the Assumed Contracts. The Cure Procedures
provide the non-Debtor counterparties with an opportunity to challenge the assumption and
assignment of such Assumed Contracts either as to the proposed Cure Amount or as to the
assumption and assignment, in general. Therefore, the Debtors respectfully request the Court
approve the proposed Cure Procedures.
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D.

The Notice Procedures are Reasonable and Appropriate.

44.

The Debtors believe that the proposed Notice Procedures are appropriate and

reasonably calculated to provide all interested parties with timely and proper notice of the Auction,
the Bid Procedures to be employed in connection therewith, and the Sale Hearing.
45.

The Debtors further believe that the Notice of Assumption and Assignment is

reasonably calculated to provide all counterparties to the Assumed Contracts with proper notice of
the potential assumption and assignment of the applicable Assumed Contract and any Cure
Amount relating thereto.
46.

The Debtors submit that the proposed Notice Procedures comply with Bankruptcy

Rule 2002 and Local Rule 2002-1. Therefore, the Debtors believe that the Notice Procedures are
reasonable and appropriate and should be approved.
E.

The Sale of the Assets Free and Clear of Liens and Other
Interests Is Authorized by Section 363(f) of the Bankruptcy Code.

47.

The Debtors further submit that it is appropriate to sell the Assets free and clear of

liens pursuant to section 363(f) of the Bankruptcy Code, with any such liens attaching to the cash
proceeds of the Assets to the extent applicable. Section 363(f) of the Bankruptcy Code authorizes
a trustee to sell assets free and clear of liens, claims, interests, and encumbrances if:
(1) applicable nonbankruptcy law permits the sale of such property free and clear
of such interests;
(2) such entity consents;
(3) such interest is a lien and the price at which such property is to be sold is greater
than the value of all liens on such property;
(4) such interest is in bona fide dispute; or
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a
money satisfaction of such interest.
11 U.S.C. § 363(f).
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Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive,

satisfaction of any one of its five requirements will suffice to permit the sale of the Assets “free
and clear” of liens and interests. See Citicorp Homeowners Serv., Inc. v. Elliot (In re Elliot), 94
B.R. 343, 345 (E.D. Pa. 1988) (holding that section 363(f) is written in the disjunctive and that a
court may approve a sale “free and clear” provided at least one of the requirements is met); see
also In re Dundee Equity Corp., 1992 Bankr. LEXIS 436, at *12 (Bankr. S.D.N.Y. March 6, 1992)
(“[s]ection 363(f) is in the disjunctive, such that the sale free of the interest concerned may occur
if any one of the conditions of § 363(f) have been met.”); Michigan Employment Sec. Comm’n v.
Wolverine Radio Co. (In re Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 (6th Cir. 1991)
(stating that section 363(f) of the Bankruptcy Code is written in the disjunctive; holding that the
court may approve the sale “free and clear” provided at least one of the subsections of section
363(f) is met).
49.

One or more of the subsections of section 363(f) of the Bankruptcy Code will be

satisfied with respect to the transfer of the Assets in accordance with the Sale. In particular, the
Debtors believe that, among others, section 363(f)(2) will be met in connection with the
transactions proposed hereunder because each of the parties holding liens on the Assets will
consent or, absent any objection to this motion, will be deemed to have consented to the Sale. Any
lienholder also will be adequately protected by having its liens, if any, in each instance against the
Debtors or their estates, attach to the sale proceeds ultimately attributable to the Assets in which
such creditor alleges an interest, in the same order of priority, with the same validity, force and
effect that such creditor had prior to the Sale, subject to any claims and defenses the Debtors may
possess with respect thereto. To the extent that any parties in interest holding liens against the
Assets do not consent to the Sale, the Debtors will seek approval of the Sale of the Assets free and
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clear of any liens, claims, interests, and encumbrances in accordance with any other applicable
provisions of section 363(f) of the Bankruptcy Code, including sections 363(f)(3) and 363(f)(5).
50.

Based upon the evidence presented and argument to be made at the Sale Hearing,

the Debtors will seek entry of an order authorizing the sale of the Assets free and clear of any liens,
claims, interests, and encumbrances.
a.

Assumption and Assignment of Certain
Executory Contracts and Unexpired Leases.

51.

Section 365(a) of the Bankruptcy Code provides that, subject to court approval, a

trustee “may assume or reject any executory contracts or unexpired leases of the debtor.” 11
U.S.C. § 365(a). Upon finding that a debtor in possession has exercised its sound business
judgment in determining to assume an executory contract or unexpired lease, courts will approve
the assumption under section 365(a) of the Bankruptcy Code. See Nostas Assocs. v. Costich (In
re Klein Sleep Prods., Inc.), 78 F.3d 18, 25 (2d Cir. 1996); Orion Pictures Corp. v. Showtime
Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1099 (2d Cir. 1993).
52.

Pursuant to section 365(f)(2) of the Bankruptcy Code, a trustee may assign an

executory contract or unexpired lease of nonresidential real property if:
(A) the trustee assumes such contract or lease in accordance with the provisions of this
section; and
(B) adequate assurance of future performance by the assignee of such contract or lease
is provided, whether or not there has been a default in such contract or lease.
11 U.S.C. § 365(f)(2).
53.

The meaning of “adequate assurance of future performance” depends on the facts

and circumstances of each case, but should be given “practical, pragmatic construction.” See
Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J.
1989); see also In re Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985) (adequate
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assurance of future performance does not mean absolute assurance that debtor will thrive and pay
rent); In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr. N.D. Ill. 1985) (“Although
no single solution will satisfy every case, the required assurance will fall considerably short of an
absolute guarantee of performance.”).
54.

At the Sale Hearing, the Debtors and the Successful Bidder will present evidence

regarding the ability of the Successful Bidder to perform under the Assumed Contracts. Further,
any non-Debtor parties to the Assumed Contracts will have the opportunity to evaluate the showing
of adequate assurance by the Successful Bidder. In addition, the Successful Bidder will be
obligated to pay any cure costs due and owing to the non-Debtor parties to the Assumed Contracts.
Therefore, based on the evidence presented and arguments made as the Sale Hearing, the Debtors
will seek approval to assume and assign the Assumed Contracts to the Successful Bidder.
b.

The Successful Bidder Should Be Entitled to the
Protections of a Good Faith Purchaser Under Section 363(m).

55.

Section 363(m) of the Bankruptcy Code states that:
The reversal or modification on appeal of an authorization under
[section 363(b)] . . . does not affect the validity of a sale . . . to an
entity that purchased . . . such property in good faith, whether or not
such entity knew of the pendency of the appeal, unless such
authorization and such sale were stayed pending appeal.

11 U.S.C. § 363(m).
56.

Section 363(m) of the Bankruptcy Code thus protects the purchaser of assets sold

pursuant to section 363 of the Bankruptcy Code from the risk that it will lose its interest in the
purchased assets if the order allowing the sale is reversed on appeal. By its terms, section 363(m)
of the Bankruptcy Code applies to sales of interests in tangible assets, such as the Assets.
57.

The selection of the Successful Bidder will be the product of arm’s length, good

faith negotiations between the Debtors and the various bidders and other parties in interest. As
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such, the Debtors intend to request a finding that the Successful Bidder is a good faith purchaser
entitled to the protections of section 363(m) of the Bankruptcy Code. A finding of this nature will
protect the Successful Bidder in the event of an appeal, thereby making the sale process more
attractive to prospective bidders.
c.

A Waiver of the Fourteen Day Waiting Period Under
Bankruptcy Rules 6004(h) and 6006(d) is Appropriate.

58.

In order to facilitate the prompt disposition of the Assets, a waiver of the provisions

of Bankruptcy Rules 6004(h) and 6006(d) is appropriate. Bankruptcy Rule 6004(h) provides that
an “order authorizing the use, sale, or lease of property . . . is stayed until the expiration of 14 days
after entry of the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). Similarly,
Bankruptcy Rule 6006(d) provides that an “order authorizing the trustee to assign an executory
contract or unexpired lease . . . is stayed until the expiration of 14 days after the entry of the order,
unless the court orders otherwise.” Fed. R. Bankr. P. 6006(d). The Debtors request that the Order
be effective immediately by providing that the fourteen (14) day stays under Bankruptcy Rules
6004(h) and 6006(d) be waived.
59.

The waiver of these provisions will result in a more rapid closing of the Sale,

thereby providing greater certainty to prospective bidders and lessening the expense of the Sale
process. Accordingly, a waiver of these provisions is appropriate.
Notice
60.

Notice of this Motion has been or will be provided to the following parties or, in

lieu thereof, to their counsel, if known: (a) the Office of the United States Trustee for the District
of Delaware; (b) East West Bank; (c) creditors holding the thirty (30) largest unsecured claims
against the Debtors; (d) the Office of the United States Attorney for the District of Delaware; (e) all
taxing authorities in the states where the Debtors are located, as well as the Internal Revenue
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Service, and all other federal, state and local taxing and regulatory authorities known to the Debtors
to assert jurisdiction over the Debtors or which are reasonably expected by the Debtors to have
claims, contingent or otherwise, in connection with the ownership of the Assets, or to have any
known interest in the relief requested by the Motion; (f) the Securities & Exchange Commission;
(g) the Delaware Secretary of State; (h) the Delaware State Treasury; (i) all parties that have
requested or that are required to receive special notice pursuant to Bankruptcy Rule 2002; (j) all
persons known or reasonably believed by the Debtors to have asserted any lien, claim,
encumbrance, right of first refusal, or other interest in or upon any of the Assets; (k) all persons
known or reasonably believed to have expressed an interest in acquiring the Assets; and (l) any
applicable state and local environmental agencies. The Debtors submit that, in light of the nature
of the relief requested, no other or further notice need be given.
No Prior Request
61.

No previous application for the relief sought herein has been made to this or any

other court.
[Remainder of Page Intentionally Left Blank]
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Conclusion
WHEREFORE, the Debtors respectfully request that this Court enter an order granting the
relief requested herein and such other and further relief as is just and proper.
Dated: August 30, 2022

GREENBERG TRAURIG, LLP
/s/ Dennis A. Meloro
Anthony W. Clark (DE Bar No. 2051)
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: Anthony.Clark@gtlaw.com
Dennis.Meloro@gtlaw.com
-andAnnette Jarvis (pro hac vice pending)
Michael F. Thomson (pro hac vice pending)
Peggy Hunt (pro hac vice pending)
Carson Heninger (pro hac vice pending)
222 S. Main Street, Suite 1730
Salt Lake City, Utah 84101
Telephone: (801) 478-6900
Facsimile: (801) 303-7397
Email: JarvisA@gtlaw.com
ThomsonM@gtlaw.com
HuntP@gtlaw.com
Carson.Heninger@gtlaw.com
-andAlison Elko Franklin (pro hac vice pending)
3333 Piedmont Road, NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: Alison.Franklin@gtlaw.com
Proposed Counsel for the Debtors
and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al., 1

Case No. 22-10819 (LSS)
Debtors.

(Jointly Administered)
Ref. Docket No. ___

ORDER (A) APPROVING BID PROCEDURES FOR THE SALE OF
ASSETS OF THE DEBTORS, (B) APPROVING STALKING HORSE
AGREEMENT WITH BID PROTECTIONS, (C) ESTABLISHING
ASSUMPTION AND ASSIGNMENT PROCEDURES, (D) ESTABLISHING
NOTICE PROCEDURES, AND (E) GRANTING RELATED RELIEF
Upon the motion (the “Motion”) 2 filed by the above-captioned debtors and debtors in
possession (the “Debtors”), pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code and
Bankruptcy Rules 2002, 6004, 6006, and 9014, and Local Rules 2002-1 and 6004-1, for entry of
an order (the “Bid Procedures Order”): (i) approving the bid procedures in the form annexed
hereto as Exhibit 1 (as amended or modified, the “Bid Procedures”) to be implemented in
connection with the Sale of all or certain of the Assets of the Debtors; (ii) approving the Stalking
Horse Agreement containing bid protections, annexed hereto as Exhibit 2; (iii) establishing
procedures in connection with the Debtors’ assumption and assignment to the successful Bidder
or Backup Bidder of certain Assumed Contracts and the Cure Amounts required to be paid in
connection with the assumption and assignment; (iv) approving the Notice Procedures to advise
parties in interest and Potential Bidders of the Bid Procedures, the Auction of the Assets, the Sale

The last four (4) digits of each of the Debtors’ federal tax identification number are NewAge, Inc., (2263), Ariix
LLC (9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth
Dr., Suite 250, Midvale, Utah 84047.

1

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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Hearing, and the Debtors’ intent to assume and assign to the Successful Bidder or Backup Bidder
the Assumed Contracts and the corresponding Cure Amounts; and (v) granting related relief; the
Court, having determined that the relief provided herein is in the best interests of the Debtors, their
estates, creditors and other parties in interest and calculated to result in the highest or otherwise
best offer for the Assets, and that the legal and factual bases set forth in the Motion establish just
cause for the relief granted herein; and all objections and responses to the Motion having been
resolved and otherwise withdrawn or overruled; and due and adequate notice of the Motion having
been given under the circumstances; and upon the record of the hearing on the Motion; and after
due deliberation thereon; and good and sufficient cause appearing therefore:
IT IS HEREBY FOUND AND DETERMINED THAT:
A.

This Court has jurisdiction over the Motion and the transactions contemplated

therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from
the United States District Court for the District of Delaware, dated February 29, 2012. This matter
is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue in this district is proper under 28
U.S.C. §§ 1408 and 1409.
B.

The notice given by the Debtors of the Motion and the hearing with respect to the

Motion constitutes proper, timely, adequate, and sufficient notice thereof and complies with the
Bankruptcy Code, the Bankruptcy Rules, and applicable Local Rules, and no other or further notice
is necessary, except as set forth herein with respect to the Auction and Sale Hearing.
C.

A reasonable opportunity to object or be heard regarding the relief provided herein

with respect to the Motion has been afforded to parties in interest.
D.

The Debtors have negotiated the Stalking Horse Agreement, the form of which is

attached hereto as Exhibit 2, with DIP Financing, LLC (the “Stalking Horse Bidder”), for the
Assets identified therein. The Bid Procedures and the Stalking Horse Agreement were negotiated
2
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at arm’s-length and in good faith by the Debtors and the Stalking Horse Bidder, without collusion,
subject to (i) compliance by the Stalking Horse Bidder with the Bid Procedures and (ii) entry of
the Sale Order. Subject to compliance by the Stalking Horse Bidder with the Bid Procedures, the
Stalking Horse Bidder has provided a material benefit to the Debtors and their creditors by
increasing the likelihood that, given the circumstances, the best possible price for the Assets will
be received.
E.

The Stalking Horse Bidder and its counsel and advisors have acted in “good faith”

within the meaning of section 363(m) of the Bankruptcy Code in connection with the Stalking
Horse Bidder’s negotiation of the Bid Procedures and the Stalking Horse Agreement, subject to
(i) compliance with the Bid Procedures and (ii) entry of the Sale Order.
F.

The proposed Notice Procedures are appropriate and reasonably calculated to

provide all interested parties with timely and proper notice of the Auction, the Bid Procedures to
be employed in connection therewith, and the Sale Hearing. The Notice Procedures comply with
Bankruptcy Rule 2002 and constitute sufficient notice to all interested parties and provide
sufficient notice of the proposed Sale and related transactions.
G.

The Notice of Assumption and Assignment is reasonably calculated to provide all

counterparties to Assumed Contracts with proper notice of the potential assumption and
assignment of their respective Assumed Contract(s) and any Cure Amount(s) relating thereto,
provided, however, that the mere listing of any Assumed Contract on the Notice of Assumption
and Assignment does not require or guarantee that such Assumed Contract will be assumed and
assigned, and all rights of the Debtors with respect to such Assumed Contracts are reserved.
H.

The Debtors have articulated good and sufficient business reasons for the Court to

approve the Stalking Horse Agreement with the included Bid Protections.
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The Bid Protections, to the extent applicable and payable, (i) shall be deemed an

actual and necessary cost of preserving the Debtors’ estates within the meaning of section 503(b)
of the Bankruptcy Code; (ii) are of substantial benefit to the Debtors’ estates; (iii) are reasonable
and appropriate, including in light of the size and nature of the Sale and the efforts that have been
expended by the Stalking Horse Bidder; and (iv) enable the Debtors to promote the Sale with the
greatest benefit to the estates.
J.

The Debtors have articulated good and sufficient business reasons for this Court to

approve (i) the Bid Procedures; (ii) the Stalking Horse Agreement; (iii) the scheduling of the
Auction and the Sale Hearing; (iv) the establishment of procedures to fix the Cure Amounts to be
paid under section 365 of the Bankruptcy Code in connection with the assumption and assignment
of the Assumed Contracts; (v) the Bid Protections; and (vi) related deadlines in connection with
each of the foregoing.
K.

The Debtors have demonstrated that the Bid Procedures are reasonably designed to

enable the Debtors to receive bids for some or all of the Assets and represent the best method for
maximizing the realizable value of the Assets and serve to maximize estate value for the benefit
of all of the Debtors’ stakeholders and parties in interest.
L.

The findings and conclusions set forth herein constitute the Court’s findings of fact

and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding
pursuant to Bankruptcy Rule 9014. To the extent any of the preceding findings of fact constitute
conclusions of law, they are adopted as such. To the extent any of the preceding conclusions of
law constitute findings of fact, they are adopted as such.
M.

Entry of this Bid Procedures Order and the granting of the relief set forth herein are

in the best interests of the Debtors, their estates, creditors, and other parties in interest.
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IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED, as set forth herein.

2.

All objections and responses to the Motion or the relief provided herein that have

not been withdrawn, waived, or settled, and all reservations of rights included therein, hereby are
overruled and denied on the merits with prejudice.
A.

The Bid Procedures
3.

The Bid Procedures, substantially in the form attached hereto as Exhibit 1 are

incorporated herein and are hereby approved in their entirety, and the Bid Procedures shall govern
the submission, receipt, and analysis of all bids relating to any proposed Sale. Any party desiring
to submit a bid shall comply with the Bid Procedures and this Bid Procedures Order. The Debtors
are authorized to take any and all reasonable actions necessary to implement the Bid Procedures.
4.

Other than the Stalking Horse Bidder’s right to the Bid Protections, no person or

entity shall be entitled to any expense reimbursement, break-up fee, “topping,” termination, or
other similar fee or payment in connection with any Sale, and by submitting a bid, such person or
entity is deemed to have waived their right to request or to file with this Court any request for
expense reimbursement or any fee of any nature, whether by virtue of section 503(b) of the
Bankruptcy Code or otherwise.
B.

Stalking Horse Agreement
5.

The Debtors are authorized to enter into the Stalking Horse Agreement, attached

hereto as Exhibit 2, which is subject to higher or otherwise better offers at the Auction. The
Stalking Horse Bidder shall be deemed a Qualified Bidder, and the bid of the Stalking Horse
Bidder contemplated by the Stalking Horse Agreement (the “Stalking Horse Bid”) shall be
deemed a Qualified Bid.

ACTIVE 681746136v1

5

Case 22-10819-LSS

6.

Doc 13-1

Filed 08/31/22

Page 7 of 146

The Bid Protections contained in the Stalking Horse Agreement are hereby

approved, and shall survive termination of the Stalking Horse Agreement. The Debtors are
authorized to pay any and all amounts owing the Stalking Horse Bidder on account of the Bid
Protections upon consummation of the Sale by the Debtors with a purchaser other than the Stalking
Horse Bidder.
C.

The Auction
7.

If there are two or more Qualified Bids received in accordance with the Bid

Procedures, the Auction shall take place on October 5, 2022 at 10:00 a.m. (ET) at the offices of
Houlihan Lokey, 245 Park Ave, 32nd Floor, New York, NY 10167, or such other place as
determined by the Debtors, and continue thereafter until completed. Access to the Auction will
also be made available by Zoom or similar video conferencing platform to those persons that are
Authorized Persons (as defined in the Bid Procedures) and have requested access from the Debtors
at least 16 hours prior to the Auction.
8.

The Auction shall be conducted in accordance with the Bid Procedures.

9.

The Auction will be conducted openly.

10.

Bidding at the Auction shall be transcribed.

11.

If the Stalking Horse Bid is the only Qualified Bid received by the Qualified Bid

Deadline then the Auction will not occur, and the Stalking Horse Bidder will be deemed the
Successful Bidder.
D.

Sale Notice, Assumption and Assignment Notices and Related Procedures
12.

The notice procedures described in subparagraphs (a)-(e) below are approved and

shall be good and sufficient, and no other or further notice shall be required if given as follows:
a. On or before three (3) business days after entry of this Bid Procedures Order, or as
soon thereafter as such parties can be identified, the Debtors will cause (a) a notice
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in substantially the form annexed hereto as Exhibit 3 (the “Notice of Bid
Procedures, Auction Date and Sale Hearing”); and (b) a copy of the Bid
Procedures Order to be sent by first-class mail postage prepaid, to the following:
(i) the Office of the United States Trustee; (ii) all taxing authorities in the states
where the Debtors are located, as well as the Internal Revenue Service, and all other
federal, state and local taxing and regulatory authorities known to the Debtors to
assert jurisdiction over the Debtors or which are reasonably expected by the
Debtors to have claims, contingent or otherwise, in connection with the ownership
of the Assets, or to have any known interest in the relief requested by the Motion;
(iii) all parties that have requested or that are required to receive special notice
pursuant to Bankruptcy Rule 2002; (iv) all persons known or reasonably believed
by the Debtors to have asserted any lien, claim, encumbrance, right of first refusal,
or other interest in or upon any of the Assets; (v) all persons known or reasonably
believed to have expressed an interest in acquiring the Assets within the last four
(4) months; (vi) creditors holding the thirty (30) largest unsecured claims against
the Debtors; (vii) the Securities & Exchange Commission; (viii) the Department of
Justice; (ix) the Delaware Secretary of State; (x) the Delaware State Treasury;
(xi) the United States Attorney’s office for the District of Delaware; (xii) Attorneys
General in the states where the Debtors are located; and (xiii) any applicable state
and local environmental agencies.
b. On or before three (3) business days after entry of this Bid Procedures Order, the
Debtors will serve the Notice of Bid Procedures, Auction Date and Sale Hearing on
all known creditors of the Debtors.
c. On or before seven (7) days after entry of this Bid Procedures Order, subject to
applicable submission deadlines, the Debtors will publish an abbreviated version
of the Notice of Bid Procedures, Auction Date and Sale Hearing once in one or
more regional and/or national publications that the Debtors, in their business
judgment, deem appropriate.
d. On or before three (3) business days after the entry of the Bid Procedures Order,
the Debtors shall serve by first class mail or hand delivery, a notice, substantially
in the form attached hereto as Exhibit 4, of the potential assumption and
assignment of the Assumed Contracts (the “Notice of Assumption and
Assignment”) on all non-Debtor parties to the Assumed Contracts. The Notice of
Assumption and Assignment (or a Supplemental Notice of Assumption and
Assignment (defined below)) shall (i) identify the calculation of the Cure Amounts
that the Debtors believe must be paid to cure all prepetition defaults under the
Assumed Contracts, and (ii) provide instructions for the timing and procedure
governing the filing of any objections to (a) the proposed Cure Amounts and (b) the
proposed assumption and assignment of any Assumed Contract in connection with
the Sale, as approved by the Court in the Bid Procedures Order. In addition, if the
Debtors identify additional executory contracts or unexpired leases that might be
assumed by the Debtors and assigned to the Successful Bidder or Backup Bidder,
as applicable, that are not included in the original Notice of Assumption and
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Assignment, the Debtors shall promptly send a supplemental notice (a
“Supplemental Notice of Assumption and Assignment”) to the applicable
counterparties to such additional Assumed Contracts.
e. In addition to the foregoing, electronic notification of the Motion, the Bid
Procedures Order, the Notice of Bid Procedures, Auction Date and Sale Hearing,
and the Notice of Assumption and Assignment, will be posted on: (i) the main case
docket on the Bankruptcy Court’s electronic case filing (ECF) website; and (ii) the
case management website maintained by the Debtors’ claims and noticing agent,
Stretto, Inc., at cases.stretto.com/NewAge.
13.

Both (i) the Notice of Bid Procedures, Auction Date and Sale Hearing and (ii) the

Notice of Assumption and Assignment to be issued in connection with the proposed Sale of the
Assets, substantially in the forms annexed hereto as Exhibits 3 and 4, respectively, are approved.
14.

Unless the non-Debtor party to an Assumed Contract files an objection (the

“Contract Objection”) to (a) its scheduled Cure Amount and/or (b) to the proposed assumption
and assignment of such Assumed Contract, as applicable, by 4:00 p.m. (ET) on October 4, 2022
and serve a copy of the Contract Objection so as to be received no later than the Contract Objection
Deadline on the Notice Parties, then such non-Debtor party (i) will be forever barred and estopped
from objecting to the Cure Amount and the Debtors and the Successful Bidder or Backup Bidder,
as applicable, shall be entitled to rely solely upon the Cure Amount, and (ii) if the Assumed
Contract is identified as an Asset to be acquired by the Successful Bidder or Backup Bidder, as
applicable, will be deemed to have consented to the assumption and assignment of such Assumed
Contract and will be forever barred and estopped from asserting or claiming against the Debtors,
the Successful Bidder or the Backup Bidder, as applicable, or any other assignee of the relevant
Assumed Contract that any additional amounts are due or defaults exist, or conditions to
assumption and assignment must be satisfied, under such Assumed Contract. Notwithstanding the
foregoing, as provided below, each non-Debtor party to such Assumed Contract shall retain the
right to object, at the Sale Hearing, to the assumption and assignment of its Assumed Contract
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based solely on the issue of whether the Successful Bidder or Backup Bidder, as applicable, can
provide adequate assurance of future performance as required by section 365 of the Bankruptcy
Code.
15.

If a Contract Objection challenges a Cure Amount (or asserts any other objection

to assumption and assignment of an Assumed Contract), the Contract Objection must set forth the
Cure Amount being claimed by the objecting party with appropriate documentation in support
thereof and specify (with appropriate supporting documentation) the factual and legal basis for any
other objection. Upon receipt of a timely filed Contract Objection, the Debtors, with the consent
of the Successful Bidder or Backup Bidder, as applicable, is authorized, but not directed, to resolve
any Contract Objection by mutual agreement with the objecting counterparty to any Assumed
Contract without further order of the Court. In the event that the Debtors and any objecting party
are unable to resolve consensually any timely filed Contract Objection, the Court will resolve any
such Contract Objection at the Sale Hearing or at such other hearing as set by this Court.
16.

Notwithstanding anything to the contrary contained in this Bid Procedures Order,

the Debtors, and the Successful Bidder or Backup Bidder, as applicable, may determine to add or
exclude any Assumed Contract from the list of Assets to be acquired no later than one (1) day prior
to the Sale Hearing. The non-Debtor party to any contract that is removed from the list of Assumed
Contracts will be notified of such exclusion by written notice mailed within two (2) business days
of such determination
17.

Within one (1) business day after the conclusion of the Auction for the Assets, the

Debtors will file a statement with the identity of the Successful Bidder and Backup Bidder for the
Assets, and the total price received for the Assets and serve such statement on the United States
Trustee in satisfaction of Bankruptcy Rule 6004(f)(1).
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Within one (1) business day after the conclusion of the Auction for the Assets, the

Debtors will serve a notice identifying the Successful Bidder and Backup Bidder to the non-Debtor
parties to the Assumed Contracts that have been identified in such Successful Bid and Backup Bid.
The non-Debtor parties to such Assumed Contracts will have until the Post-Auction Objection
Deadline to object to the assumption and assignment of such Assumed Contract solely on the issue
of whether the Successful Bidder or Backup Bidder, as applicable, can provide adequate assurance
of future performance as required by section 365 of the Bankruptcy Code.
E.

The Sale Hearing and Objections to Sale
19.

The Sale Hearing shall be held before this Court on [October 7, 2022] at __:__

__.m. (ET) or as soon thereafter as counsel and interested parties may be heard. The Debtors will
seek entry of an order of the Court at the Sale Hearing approving and authorizing the Sale of the
Assets to the Successful Bidder. Upon entry of this Order, the Debtors are authorized to perform
any obligation intended to be performed prior to the Sale Hearing or entry of the Sale Order with
respect thereto. The Sale Hearing may be adjourned from time to time without further notice other
than such announcement being made in open court or a notice of adjournment filed on the Court’s
docket.
20.

Objections, if any, to the Sale of the Assets to any Successful Bidder and/or the

relief requested in the Debtors’ motion to approve the Sale, other than the relief approved in this
Order, must be in writing and filed with the Court on or before October 6, 2022 at 4 p.m. (ET) and
be served such that they are actually received by the following parties (collectively, the “Notice
Parties”): (i) counsel to the Debtors, Greenberg Traurig, LLP, 222 South Main Street, Suite 1730,
Salt Lake City, Utah 84101, Attn: Michael Thomson (thomsonm@gtlaw.com), Annette Jarvis
(jarvisa@gtlaw.com), and Carson Heninger (carson.heninger@gtlaw.com); and (ii) the Office of
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the United States Trustee (Region 3), J. Caleb Boggs Federal Building, 844 King Street, Suite
2207, Lockbox 35, Wilmington, DE 19801, Attn: John Schanne (John.Schanne@usdoj.gov);
provided that, if the Successful Bidder that prevails at the Auction is not the Stalking Horse Bidder,
the deadline to object solely to (i) the identity of a Successful Bidder or (ii) the ability of the
Successful Bidder to provide adequate assurance of future performance under the Assumed
Contract shall be the Post-Auction Objection Deadline.
21.

A party’s failure to timely file a Sale Objection in accordance with this Order shall

forever bar the assertion, at the applicable Sale Hearing or otherwise, of any objection to the relief
requested in the Motion, or to the consummation of the Sale and the performance of the related
transactions, including the transfer of the Assets to the applicable Successful Bidder(s), free and
clear of all liens, claims, interests, and encumbrances pursuant to section 363(f) of the Bankruptcy
Code, and shall be deemed to be a “consent” for purposes of section 363(f) of the Bankruptcy
Code.
F.

Other Relief Granted
22.

Except as otherwise provided in this Bid Procedures Order, the Debtors, in their

business judgment, further reserve the right as they may reasonably determine to be in the best
interests of their estates, subject to conformity with the Bid Procedures, to: (a) determine which
Potential Bidders are Qualified Bidders; (b) determine which Written Offers are Qualified Bids;
(c) determine which Qualified Bid(s) is the highest or otherwise best proposal, the Successful Bid,
and which is the next highest or otherwise best proposal, the Backup Bid; (d) reject any bid that is
(i) inadequate or insufficient, (ii) not in conformity with the requirements of the Bid Procedures
or the requirements of the Bankruptcy Code, or (iii) contrary to the best interests of the Debtors
and their estates; (e) waive terms and conditions set forth herein with respect to all Qualified
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Bidders; (f) impose additional terms and conditions with respect to all Qualified Bidders;
(g) extend the deadlines set forth herein; (h) adjourn or cancel the Auction and/or Sale Hearing,
provided that the Debtors shall use reasonable efforts to provide notice of adjournment or
cancellation to all Qualified Bidders at least 16 hours prior to the commencement of the Auction;
and (i) modify the Bid Procedures or withdraw the request to sell some or all of the Assets to the
Successful Bidder or Backup Bidder, as applicable, at any time with or without prejudice.
23.

Nothing in this Order or the Motion shall be deemed to or constitute the assumption

or assignment of an executory contract or unexpired lease.
24.

The stays provided for in Bankruptcy Rules 6004(h) and 6006(d) are waived and

this Bid Procedures Order shall be effective immediately upon its entry.
25.

All time periods set forth in this Bid Procedures Order shall be calculated in

accordance with Bankruptcy Rule 9006(a).
26.

The Debtors are authorized and empowered to take all actions necessary to

effectuate the relief granted in this Bid Procedures Order in accordance with the Motion.
27.

This Court shall retain jurisdiction with respect to all matters arising from or

relating to the interpretation and/or implementation of this Bid Procedures Order.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
Chapter 11

In re:

Case No. 22-10819 (LSS)

NEWAGE, INC., et al., 1
Debtors.

(Jointly Administered)

BID PROCEDURES
These bid procedures (the “Bid Procedures”) set forth the process by which NewAge, Inc.,
Ariix LLC, Morinda Holdings, Inc., and Morinda, Inc. as debtors and debtors in possession (the
“Debtors”), in these chapter 11 bankruptcy cases in the United States Bankruptcy Court for the
District of Delaware (the “Court”), shall market to interested parties and conduct a sale (the
“Sale”) by auction (the “Auction”) of all or a portion of their assets (the “Assets”). The Sale will
be subject to bidding as set forth herein and subject to the approval of the Court, pursuant to
sections 105, 363, and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the
“Bankruptcy Code”).
On August 30, 2022, the Debtors filed the Motion of the Debtors for Entry of Orders
(I)(A) Approving Bid Procedures for the Sale of Assets of the Debtors, (B) Approving Stalking
Horse Agreement with Bid Protections, (C) Establishing Assumption and Assignment Procedures,
(D) Establishing Notice Procedures, and (E) Granting Related Relief (the “Bid Procedures
Motion”); and (II)(A) Authorizing the Sale of Assets of the Debtors Free and Clear of Liens,
Claims, Encumbrances, and Other Interests, (B) Approving the Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases, and (C) Granting Related Relief [Docket No.
●●] (the “Sale Motion;” collectively with the Bid Procedures Motion, the “Motion”). 2
On August [●], 2022, the Court held a hearing with respect to the Bid Procedures Motion.
On August [●], 2020, the Court entered an order [Docket No. [●]] (the “Bid Procedures Order”),
which, among other things, authorized the Debtors to solicit bids in accordance with the procedures
outlined herein (collectively, these “Bid Procedures”) for one or more sales or dispositions (each,
a “Sale Transaction,” and collectively, the “Sale”) of the Assets (as defined below) or subgroups
thereof, and authorized the Debtors’ entry into an asset purchase agreement (the “Stalking Horse

The last four (4) digits of each of the Debtors’ federal tax identification number are NewAge, Inc., (2263), Ariix
LLC (9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth
Dr., Suite 250, Midvale, Utah 84047.

1

Capitalized terms used in these Bid Procedures and not otherwise defined shall have the meanings ascribed to such
terms in the Motion.

2
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Agreement”) 3 with DIP Financing, LLC (the “Stalking Horse Bidder”) pursuant to which,
among other things, the Stalking Horse Bidder has committed to (a) purchase, acquire, and take
assignment and delivery of, free and clear of all liens, claims, encumbrances, and other interests
(except as otherwise provided in the Stalking Horse Agreement), certain assets associated with the
Debtors’ operations as set forth in the Stalking Horse Agreement, and (b) assume certain liabilities
associated with the Debtors’ operations as set forth in the Stalking Horse Agreement (collectively,
the “Stalking Horse Bid”), in the form of a credit bid.
The Bid Procedures set forth the process by which the Debtors are authorized to solicit the
highest or otherwise best Bid (as defined below) for all, substantially all, or any combination of,
the Debtors’ assets (the “Assets”), culminating in an auction (the “Auction”) if competing
Qualified Bids (as defined below) are received. The Sale is contemplated to be implemented
pursuant to the terms and conditions of either (a) the Stalking Horse Agreement, as the same may
be amended pursuant to the terms thereof, or (b) such other applicable asset purchase agreement
upon the receipt of a Successful Bid (as defined herein) that the Debtors have determined in their
business judgment is the best or highest bid in accordance with these Bid Procedures.
Copies of the Bid Procedures Order and any other documents in the Debtors’ Chapter 11
Cases are available upon request to the Debtors’ claims and noticing agent, Stretto, at
cases.stretto.com/NewAge, or (ii) upon written request to counsel to the Debtors, Greenberg
Traurig, LLP, 222 South Main Street, Suite 1730, Salt Lake City, Utah 84101, Attn: Michael
Thomson (thomsonm@gtlaw.com), Annette Jarvis (jarvisa@gtlaw.com), and Carson Heninger
(carson.heninger@gtlaw.com).
The Debtors provide these Bid Procedures for use by Potential Bidders (defined below)
and Qualified Bidders (defined below) in submitting bids proposing a transaction to purchase or
otherwise acquire all or certain of the Assets, and, as necessary, qualifying for and participating in
the Auction.
1.

3

Important Dates

•

Bid Deadline: October 4, 2022 at 4:00 p.m. (prevailing Eastern Time);

•

Selection of Qualified Bidder(s): October 4, 2022 at 5:00 p.m. (prevailing Eastern Time);

•

Auction: October 5, 2022 at 10:00 a.m. (prevailing Eastern Time) at the offices of Houlihan
Lokey, 245 Park Ave, 32nd Floor, New York, NY 10167, or such other place as determined
by the Debtors, including by Zoom, and continue thereafter until completed;

•

Selection of Successful Bidder(s) and Backup Bidder(s) (each as defined below): at the
conclusion of the Auction;

The Stalking Horse Agreement is attached to the Bid Procedures Order as Exhibit 2.

ACTIVE 681746136v1

2

Case 22-10819-LSS

Doc 13-1

Filed 08/31/22

Page 17 of 146

•

Sale Hearing to seek authorization to sell the Assets to such Successful Bidder(s): [October
7, 2022] at ●● (prevailing Eastern Time); and

•

Closing Date: As soon as practicable after entry of the Sale Order, but no later than October
11, 2022.
2.

Assets to be Sold

The Debtors seek to sell any and all of their Assets. The Assets may be sold as a whole or
in discrete lots. Potential Bidders are invited to bid on any or all of the Assets.
3.

Potential Bidders and Access to Data Room

Any person or entity wishing to bid on the Assets (each a “Potential Bidder”) must execute
and deliver (unless previously delivered) to the Debtors a confidentiality and nondisclosure
agreement (a “Non-Disclosure Agreement”) in form and substance acceptable to the Debtors.
Notwithstanding anything to the contrary in these Bid Procedures, all substantive direct
communications, including any diligence requests, with Potential Bidders and Qualified Bidders
(defined below) shall be through Houlihan (via email shall be acceptable) at Houlihan Lokey
Capital, Inc., Attn: Jay Weinberger (jweinberger@hl.com), David Cumming
(dcumming@hl.com), and Joe Ebb (jebb@hl.com) 245 Park Ave, 32nd Floor, New York, NY
10167.
The Debtors, in their discretion, will afford a Potential Bidder who executes and delivers a
Non-Disclosure Agreement due diligence access or such additional information as may be
reasonably requested by the Potential Bidder that the Debtors, in their business judgment,
determine to be reasonable and appropriate, including, without limitation, access to the Debtors’
confidential electronic data room, reasonable access, during normal business hours, to the Debtors’
management, and access to all relevant information regarding the Assets reasonably necessary to
enable a Potential Bidder to evaluate the proposed Sale; provided that any such Potential Bidder
has evidenced the financial wherewithal and ability to consummate the Sale. The Debtors and their
professionals will coordinate all due diligence access and requests for additional information from
such Potential Bidders. The Debtors shall not be obligated to furnish any due diligence information
after the conclusion of the Auction other than to the Successful Bidder (defined below) or any
Backup Bidder. Neither the Debtors nor their advisors are responsible for, or will bear liability
with respect to, any information obtained by Potential Bidders in connection with due diligence.
Notwithstanding anything contained herein to the contrary, to the extent the Debtors believe that
providing access to Potential Bidders to certain sensitive commercial information is not advisable,
the Debtors, in their business judgment, will decide what, if any, diligence information to make
available to a particular Potential Bidder, and neither the Debtors nor their representatives will be
obligated to furnish any information of any kind whatsoever to any party.
There must be no communications between or amongst Potential Bidders, unless the
Debtors have previously authorized such communication in writing. Should any Potential Bidder
attempt to communicate directly with another Potential Bidder, such Potential Bidder shall
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immediately inform, in writing, the Debtors’ counsel and Houlihan. The Debtors reserve the right,
in their reasonable business judgment, to disqualify any Potential Bidders that have
communications between and amongst themselves without the prior consent of the Debtors.
4.

Qualified Bidders

A “Qualified Bidder” is any Potential Bidder that (i) delivers to the Debtors a NonDisclosure Agreement, (ii) demonstrates to the Debtors a reasonable certainty of the ability to close
the Sale in a timely manner (including the financial capability to close the Sale and the ability to
obtain the necessary governmental, licensing, regulatory, or other approvals necessary for such
Sale, if any), and (iii) submits a Written Offer (as defined below) that is deemed a Qualified Bid
as set forth below, provided, however, that the Debtors may waive one or more requirements for a
Qualified Bidder and retain sole discretion in determining whether a Potential Bidder submits a
Qualified Bid and becomes a Qualified Bidder. As promptly as practicable after a Potential Bidder
delivers a Non-Disclosure Agreement and submits a Written Offer, and in any event not later than
5:00 p.m. (ET) one (1) day preceding the Auction, the Debtors shall determine, and the Debtors
shall notify the Potential Bidder in writing, whether the Potential Bidder is a Qualified Bidder.
Each Potential Bidder shall comply with all reasonable requests for information and due diligence
access by the Debtors or their advisors regarding the ability of such Potential Bidder, as applicable,
to consummate the proposed Sale. The Stalking Horse Bidder shall be deemed a Qualified Bidder.
5.

Requirements for a Qualified Bid

In order to become a Qualified Bidder and participate in the Auction, if any, a Potential
Bidder must deliver to the Debtors, with a copy to counsel to the Debtors and Houlihan, a written
offer (each, a “Written Offer”), which is deemed to be a Qualified Bid. To be deemed a
“Qualified Bid,” a Written Offer must meet each of the requirements listed below:
(i)

Delivery: Be delivered no later than 4:00 p.m. (ET) on October 4, 2022 (the “Bid
Deadline”).

(ii)

Proposed Assets and Valuation: Clearly identify and list the Assets (such as inventory)
and liabilities that the Potential Bidder seeks to acquire, whether individually or in
combination. The Written Offer must identify the valuation, in U.S. dollars, that the
Potential Bidder associates with such Assets and liabilities, and a description of any
significant assumptions on which such valuations are based (including a separate
identification of the cash and non-cash components of the valuation). Written Offers
for a portion of the Assets will be evaluated by the Debtors.

(iii)

Executed Agreement: Be accompanied by an executed and binding asset purchase
agreement (together with the exhibits and schedules thereto), which agreement must be
marked to show any proposed amendments and modifications to the Stalking Horse
Agreement; provided, however, that all Written Offers must be contingency-free.

(iv)

Designation of Assumed Contracts and Adequate Assurance of Future Performance:
Contain a list of any and all Assumed Contracts that are to be assumed and assigned in
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connection with a Sale to the extent such list is not included in the Purchase Agreement.
The Potential Bidder must also include documentation sufficient to provide adequate
assurance of future performance for the benefit of the non-Debtor parties to the
Assumed Contracts on the list, including, without limitation, (a) the specific name of
the entity to whom the Assumed Contract will be assigned; (b) if available, audited
financial statements and annual reports of the Purchaser and any other assignee for the
past three (3) years, including all supplements or amendments thereto; (c) cash flow
projections for the proposed assignee, the proposed assignee’s most recent business
plan, all cash flow projections for the Assumed Contract(s) subject to the assignment
request, and any financial projections, calculations and/or pro formas prepared in
contemplation of purchasing the assets, including the Assumed Contracts; (d) all
documents and other evidence of the proposed assignee’s experience in the Debtors’
industry; and (e) a contact person for the proposed assignee whom non-Debtor parties
may contact directly in connection with adequate assurance of future performance.
Should the Potential Bidder be a newly formed entity (a “Newco”), written evidence of
adequate assurance of future performance should also include when such Newco was
formed, how it will be financed together with evidence of firm financial commitments
and identify what credit enhancements will be available to guarantee the obligations
under the Leases. Non-Debtor parties to the Assumed Contracts will have until the
commencement of the Sale Hearing to object on adequate assurance grounds. The
Debtors’ ability to assume and assign certain executory contracts of the Debtors may
be subject to third party consent.
(v)

Proof of Financial Ability to Perform: Contain evidence of financing, access to funds
or such other financial and other information that will reasonably allow the Debtors to
make a determination as to such Qualified Bidder’s financial and other capabilities to
consummate the transactions contemplated by the Purchase Agreement, which
evidence is satisfactory to the Debtors, including, without limitation, such financial and
other information setting forth adequate assurance under section 365 of the Bankruptcy
Code in a form requested by the Debtors.

(vi)

Identification of Parties to Participate: To the Debtors’ satisfaction, (a) fully disclose
the identity of each entity or person that will be bidding for the Assets or otherwise
participating in connection with such bid, (b) the terms of any such participation, and
if an entity has been formed for the purpose of acquiring some, or all, of the Assets, the
parties that will bear liability for any breach by such entity, (c) a pro forma capital
structure of the Potential Bidder, (d) the ability of such parties to obtain government,
licensing or regulatory approval in connection with the consummation of any Sale, and
(e) a list with the names and contact information for any financial, legal, and other
advisors the Potential Bidder has engaged to assist in connection with the proposed
Sale.

(vii)

Binding and Irrevocable: State that it is binding and irrevocable until (a) the closing of
the Sale, if such Potential Bidder is deemed a Qualified Bidder, and such Qualified
Bidder is designated as a Successful Bidder (as defined below), or (b) if such Potential
Bidder is deemed a Qualified Bidder, and such Qualified Bidder is designated as a
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Backup Bidder (as defined below), until the earlier of (i) two (2) business days after
the closing of the transaction(s) by which all of the Assets that were subject to such
Backup Bid (as defined below) have been transferred to one or more Qualified Bidders
pursuant to these Bid Procedures and (ii) thirty (30) days after the date of the Auction
(the “Backup Bid Expiration Date”).
(viii) No Break-Up Fee or Expense Reimbursement: Not request or entitle the Potential
Bidder to any transaction or break-up fee, expense reimbursement, or similar type of
payment.
(ix)

Contingencies: Not contain any due diligence or financing contingencies.

(x)

Authorization to Consummate Sale: Provide evidence of authorization and approval
from the Potential Bidder’s board of directors (or comparable governing body), if any,
with respect to the submission, execution, delivery and closing of the Purchase
Agreement to the Debtors’ satisfaction.

(xi)

Purchase Price: A statement confirming that the Written Offer is based on an all-cash
offer (payable in U.S. dollars) or such other consideration acceptable to the Debtors,
and in an amount not less than the Stalking Horse Bid plus the Bid Protections plus the
Minimum Overbid Amount (as defined herein).

(xii)

Good Faith Deposit: Provide a good faith deposit (the “Good Faith Deposit”)
submitted via federal wire transfer in immediately available funds in accordance with
the wire instructions to be provided by the Debtors, or such other form as is acceptable
to the Debtors, in an amount equal to 10% of the cash purchase price set forth in the
Written Offer or such amount as may be determined by the Debtors in their sole
discretion.

(xiii) Anticipated Timeline: Set forth the anticipated timeframe for (a) obtaining any required
government, regulatory or other approvals, and (b) consummating the Sale within the
requirements of subparagraph (xv) below.
(xiv)

Agreement with Bid Procedures, Provision of Additional Information and Submission
to Bankruptcy Court Jurisdiction: Include a written acknowledgement by such Potential
Bidder that it (a) agrees to abide by and honor the terms of the Bid Procedures;
(b) agrees to provide such other information as may be reasonably requested in writing
by the Debtors prior to the Auction; (c) confirms that the Potential Bidder submits to
the jurisdiction of the Court; and (d) agrees not to submit a bid or seek to reopen the
Sale process or the Auction (if held) after conclusion of the selection of the Successful
Bidder.

(xv)

Closing Date: Provide for a closing date (the “Closing Date”) on or before October 11,
2022.
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Between the Bid Deadline and the Auction, the Debtors may (i) negotiate or seek clarification of
any Written Offer from a Qualified Bidder, (ii) request information from the Qualified Bidder,
(iii) engage in discussions with the Qualified Bidder, or (iv) take such other actions contemplated
under these Bid Procedures. Without the consent of the Debtors, a Qualified Bidder may not
amend, modify, or withdraw its Written Offer. The form of Purchase Agreement will be evaluated
by the Debtors and must be acceptable to the Debtors, in their business judgment and sole
discretion. Any Good Faith Deposit accompanying a Written Offer that the Debtors determine not
to be a Qualified Bid shall be returned promptly following such determination.
6.

Bid Deadline

All Written Offers must be received by each of the following parties prior to the Bid
Deadline: (i) the Debtors, NewAge, Inc. 7158 S. FLSmidth Dr., Suite 250, Midvale, Utah 84047,
Attn: Larry Perkins (lperkins@scpllc.com) and Carl Moore (cmoore@scpllc.com); (ii) proposed
counsel to the Debtors, Greenberg Traurig, LLP, 222 South Main Street, Suite 1730, Salt Lake
City, Utah 84101, Attn: Michael Thomson (thomsonm@gtlaw.com), Annette Jarvis
(jarvisa@gtlaw.com), and Carson Heninger (carson.heninger@gtlaw.com); and (iii) proposed
investment banker to the Debtors, Houlihan Lokey Capital, Inc., 245 Park Ave, 32nd Floor, New
York, NY 10167, Attn: Jay Weinberger (jweinberger@hl.com), David Cumming
(dcumming@hl.com), and Joe Ebb (jebb@hl.com).
7.

Determination of Qualified Bidders

The Debtors shall, by no later than 5:00 p.m. (ET) one (1) day prior to the Auction,
(i) determine, in their business judgment and sole discretion, whether a Potential Bidder is a
Qualified Bidder, and (ii) notify each such Potential Bidder that its Written Offer is a Qualified
Bid and that such Potential Bidder is a Qualified Bidder.
8.

Right to Credit Bid

Any Qualified Bidder that has a valid and perfected lien on any assets of the Debtors’
estates (a “Secured Creditor”), and the right under applicable non-bankruptcy law to credit bid
claims secured by such lien shall have the right to credit bid all or a portion of the value of such
Secured Creditor’s claims within the meaning of, and subject to, section 363(k) of the Bankruptcy
Code; provided that a Secured Creditor shall have the right to credit bid its claim only with respect
to the collateral by which such Secured Creditor is secured; provided further, that a credit bid shall
not constitute a Qualified Bid if the bid does not include a cash component sufficient to pay in full
all claims for which there are valid, perfected, and unavoidable liens on any assets included in such
bid that are senior in priority to those of the Secured Creditor seeking to credit bid.
Notwithstanding the foregoing, the Committee shall have the right to object to any credit bid for
cause.
9.

Joint Bids

The Debtors will be authorized to approve joint bids in their reasonable discretion on a
case-by-case basis.
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No Break-Up Fee or Bid Protections

Other than in connection with the Stalking Horse Agreement, no Purchase Agreement may
include any break-up fee or expense reimbursement or other similar bid protections.
11.

“As Is, Where Is”

Except as otherwise provided in the Final Purchase Agreement (as defined below), the Sale
of the Assets shall be on an “as is, where is” basis and without representations or warranties of any
kind, nature or description by the Debtors or their estates except to the extent set forth in the Final
Purchase Agreement as approved by the Court. Except as otherwise provided in the Final Purchase
Agreement, all of the Debtors’ rights, title, and interests in and to the Assets subject thereto shall
be sold free and clear of all liens, claims, interests, and encumbrances (collectively, the
“Interests”) in accordance with sections 363 and 365 of the Bankruptcy Code, with such Interests
to attach to the net proceeds of the Sale of the Assets. Each Qualified Bidder shall be deemed to
acknowledge and represent that it has had an opportunity to conduct any and all desired due
diligence regarding the Assets prior to making its Qualified Bid, that it has relied solely upon its
own independent review, investigation, and inspection of any documents and/or the Assets in
making its Qualified Bid, and that it did not rely upon any written or oral statements,
representations, promises, warranties, or guaranties whatsoever, whether express, implied, by
operation of law or otherwise, regarding the Assets, or the completeness of any information
provided in connection therewith or the Auction, except as expressly stated in the Bid Procedures
or, as to the Successful Bidder(s) and the Backup Bidder(s), the terms of the Sale(s) as set forth in
the final form of the applicable Purchase Agreement(s) (the “Final Purchase Agreement”), which
shall be on terms mutually acceptable to the Successful Bidder and Backup Bidder, on the one
hand, and the Debtors, on the other hand.
12.

Auction

If the Debtors determine that there are two or more Qualified Bidders, the Debtors shall
conduct an Auction to determine the highest and otherwise best Qualified Bid. This determination
shall take into account any factors the Debtors, in their business judgment and sole discretion
reasonably deem relevant and may include, among other things, the following: (i) the amount and
nature of the consideration; (ii) the other terms requested by each Qualified Bidder in its respective
Purchase Agreement; (iii) the extent to which such terms are likely to delay closing of the Sale of
the Assets and the cost to the Debtors of such modifications or delay; (iv) the total consideration
to be received by the Debtors; (v) whether the Qualified Bidder has secured any consents that may
be necessary from certain third parties; and (vi) the likelihood of the Qualified Bidder’s ability to
close the Sale and the timing thereof. The Auction shall commence at 10:00 a.m. (ET) on October
5, 2022, at the offices of Houlihan Lokey, 245 Park Ave, 32nd Floor, New York, NY 10167, or
such other place as determined by the Debtors, including by Zoom, and continue thereafter until
completed. The Debtors reserve the right to cancel or postpone the Auction. Except as otherwise
permitted in the Debtors’ discretion, only the Debtors, a Qualified Bidder, including the Stalking
Horse Bidder, any statutory committee appointed in this case, and any creditor that submits a
written request to attend to the Debtors at least 16 hours in advance of the Auction, and, in each
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case, their respective professionals shall be entitled to attend the Auction (the “Authorized
Persons”), whether in person or via Zoom or similar video conferencing platform.
The Auction shall be governed by the following procedures:
(i)

Qualified Bidders shall appear in person at the Auction, or through a duly
authorized representative.

(ii)

The Debtors may waive and/or employ and announce at the Auction
additional rules that are reasonable under the circumstances for conducting
the Auction provided that such rules are (a) not inconsistent with the Bid
Procedures Order, the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware, or any order of the Court
entered in connection with these Chapter 11 Cases, (b) disclosed to each
Qualified Bidder, and (c) designed, in the Debtors’ business judgment, to
result in the highest and otherwise best offer for the Assets.

(iii)

The Debtors will arrange for the actual bidding at the Auction to be
transcribed. Each Qualified Bidder shall designate a single individual to be
its spokesperson during the Auction.

(iv)

Each Qualified Bidder participating in the Auction must confirm on the
record, at the commencement of the Auction and again at the conclusion of
the Auction, that it has not engaged in any collusion with the Debtors or any
other Qualified Bidder regarding these Bid Procedures, the Auction, or any
proposed transaction relating to the Assets.

(v)

Prior to the Auction, the Debtors shall identify the highest and best of the
Qualified Bids received. Subsequent bidding will continue in minimum
increments valued at not less than $50,000 in cash (the “Minimum Overbid
Amount”) or in such amounts as to be determined by the Debtors prior to,
and announced at, the Auction.

(vi)

In the Debtors’ discretion, all Qualified Bidders shall have the ability to bid
on substantially all of the Assets or only certain Assets of the Debtors.

(vii)

Other than allowed credit bids and the assumption of liabilities of the
Debtors or permitted noncash consideration as may be acceptable to the
Debtors in their business judgment and sole discretion, all bids must be in
cash.

(viii) All Qualified Bidders shall have the right to, at any time, request that the
Debtors announce, subject to any potential new bids, the then-current
highest and best bid and, to the extent requested by any Qualified Bidder,
use reasonable efforts to clarify any and all questions such Qualified Bidder
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may have regarding the Debtors’ announcement of the then-current highest
and best bid.

13.

(ix)

In the Debtors’ discretion, all Qualified Bidders shall have the right to
submit additional bids and make additional modifications to the Purchase
Agreement, as applicable, at the Auction in accordance with the terms and
provisions of these Bid Procedures; provided, however, that any such
modifications to the Purchase Agreement, on an aggregate basis and viewed
in whole, shall not be less favorable to the Debtors as determined by the
Debtors, in their business judgment and sole discretion.

(x)

Upon conclusion of the bidding, the Auction shall be closed, and the
Debtors shall, as soon as practicable, (i) identify and determine in their
business judgment the highest and best Qualified Bid (or Qualified Bids)
for the Assets (a “Successful Bid” and the entity or entities submitting such
Successful Bid, the “Successful Bidder”), (ii) advise the Qualified Bidders
of such determination, (iii) require the Successful Bidder (or Successful
Bidders) to deliver an executed Final Purchase Agreement, which reflects
its bid and any other modifications submitted and agreed to during the
Auction, prior to commencement of the Sale Hearing, and (iv) immediately
file with the Court a designation of Successful Bidder.

(xi)

In addition, the Debtors will determine which Qualified Bid, if any, is the
next highest and best Qualified Bid to the Successful Bid and will designate
such Qualified Bid as a “Backup Bid” in the event the Successful Bidder
fails to consummate the contemplated Sale. A Qualified Bidder who
submitted a Qualified Bid and is designated a Backup Bid is a “Backup
Bidder.” Each Backup Bid shall remain open and binding until the Backup
Bid Expiration Date.

Sole Qualified Bidder

If the Stalking Horse Bid is the only Qualified Bid received by the Qualified Bid Deadline,
then the Auction will not occur, the Stalking Horse Bidder will be deemed the Successful Bidder,
and the Debtors will pursue entry of an order by the Court, in form and substance reasonably
acceptable to the Stalking Horse Bidder, approving the Stalking Horse Agreement and authorizing
the Sale to the Stalking Horse Bidder at the Sale Hearing as defined herein.
14.

Sale Hearing

Subject to the Court’s availability, the Sale Hearing will be held before the Court on
October 7, 2022, at such time designated by the Court at the United States Bankruptcy Court for
the District of Delaware, 824 Market Street, Wilmington, DE 19801. At the Sale Hearing, the
Debtors shall present the results of the Auction, if one is held, to the Court and may seek approval
of the Successful Bid and any Backup Bid. Following the Sale Hearing and entry of a Sale Order
approving the Sale of the Assets to a Successful Bidder, if such Successful Bidder fails to
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consummate the Sale for any reason, the Backup Bidder shall be designated the Successful Bidder
and the Debtors shall be authorized to close such Sale with the Backup Bidder without further
order of the Court. The Successful Bidder and Backup Bidder (if any) should be represented by
counsel at the Sale Hearing.
15.

Consummation of the Purchase
(a)

Closing Date; Good Faith Deposit

The Successful Bidder shall consummate the Sale contemplated by the Successful Bid (the
“Purchase”) on or before the Closing Date. If the Successful Bidder successfully consummates
the Purchase by the Closing Date, such Successful Bidder’s Good Faith Deposit shall be applied
to the purchase price of the Purchase.
If the Successful Bidder either: fails to consummate the Purchase on or before the Closing
Date, breaches the Final Purchase Agreement, or otherwise fails to perform, the Debtors shall,
without further order of the Court, deem such Successful Bidder to be a “Defaulting Buyer.”
The Debtors shall be entitled to (i) retain the Good Faith Deposit as part of their damages
resulting from the breach or failure to perform by a Defaulting Buyer, and (ii) seek all available
damages from such Defaulting Buyer occurring as a result of such Defaulting Buyer’s failure to
perform as may be provided for pursuant to the Final Purchase Agreement and the Sale Order.
(b)

Backup Purchaser

Upon a determination by the Debtors that the Successful Bidder is a Defaulting Buyer, the
Debtors shall consummate a Sale with the Backup Bidder on the terms and conditions of the
Backup Bid (the “Backup Purchase”) without further order of the Court.
If the Backup Bidder consummates the Backup Purchase, the Good Faith Deposit of such
Backup Bidder will be applied to the purchase price of the Backup Purchase. In the event that the
Debtors seek to consummate the Backup Purchase with the Backup Bidder and such Backup
Bidder fails to consummate the Backup Purchase, breaches the Final Purchase Agreement or
otherwise fails to perform, the Debtors may, in their sole discretion, and without further order of
the Court, deem such Backup Bidder to be a “Defaulting Buyer” and shall be entitled to (i) retain
the Good Faith Deposit as part of their damages resulting from the breach or failure to perform by
the Defaulting Buyer, and (ii) seek all available damages from such Defaulting Buyer occurring
as a result of such Defaulting Buyer’s failure to perform as may be provided for pursuant to the
Purchase Agreement, as applicable, and the Sale Order.
16.

Return of Good Faith Deposits

Good Faith Deposits of all Qualified Bidders shall be held in a non-interest-bearing escrow
account. Except for those of the Successful Bidder and Backup Bidder(s), the Debtors shall
promptly return the Good Faith Deposits of (i) all Qualified Bidders after the Auction; and (ii) the
Backup Bidder after the Backup Bid Expiration Date.
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Reservation of Rights

The Debtors shall retain all rights to any of their Assets that are not subject to the Sale that
is approved by the Court at the Sale Hearing.
18.

Fiduciary Out

Notwithstanding anything to the contrary in these Bid Procedures, nothing in these Bid
Procedures or the Bid Procedures Order shall require a Debtor or the board of directors, board of
managers, or similar governing body of a Debtor, after consulting with counsel, to take any action
or to refrain from taking any action related to any sale transaction to the extent taking or failing to
take such action would be inconsistent with applicable law or its fiduciary obligations under
applicable law.
Further, notwithstanding anything to the contrary in these Bid Procedures, through the date
of the Auction (if held), nothing in these Bid Procedures or the Bid Procedures Order shall diminish
the right of the Debtors and their respective directors, officers, employees, investment bankers,
attorneys, accountants, consultants, and other advisors or representatives to: (a) consider, respond
to, and facilitate alternate proposals for sales or other restructuring transactions involving any or
all of the Debtors’ Assets (each an “Alternate Proposal”); (b) provide access to non-public
information concerning the Debtors to any entity or enter into confidentiality agreements or
nondisclosure agreements with any entity; (c) maintain or continue discussions or negotiations
with respect to Alternate Proposals; (d) otherwise cooperate with, assist, participate in, or facilitate
any inquiries, proposals, discussions, or negotiation of Alternate Proposals; and (e) enter into or
continue discussions or negotiations with holders of claims against or equity interests in a Debtor
or any other party in interest in these Chapter 11 Cases (including the United States Trustee), or
any other entity regarding Alternate Proposals.
19.

Modifications

The Bid Procedures may be modified by the Debtors, in any manner that is not inconsistent
with or otherwise in contravention of the other terms of these Bid Procedures, including, without
limitation, (a) waiving the terms and conditions set forth herein with respect to any or all Potential
Bidders, (b) imposing additional terms and conditions with respect to any or all Potential Bidders,
(c) extending the deadlines set forth herein or the date for the Auction and/or Sale Hearing (which
may occur in open court); or (d) amending the Bid Procedures as they may determine to be in the
best interests of their estates; provided that all such modifications are disclosed to all Potential
Bidders (if applicable) or Qualified Bidders (if applicable) prior to or during the Auction.
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ASSET PURCHASE AGREEMENT
This ASSET PURCHASE AGREEMENT this Agreement dated as of August 30
2022 by and among DIP Financing LLC a Wyoming limited liability company or its permitted
assignee in accordance with Section 10.4 hereof Buyer NewAge Inc. a Delaware corporation
the Company and those Subsidiaries of the Company that are indicated on the signature pages
attached hereto together with the Company each a Se lle r and collectively Seller Parties .
Buyer and Seller Partie s are referred to herein individually as a Party and collectively as the
Parties. Capitalized terms used herein shall have the meanings set forth herein or in Article I.
WHEREAS the Company and the other Seller Parties intend to file voluntary petitions for
re lie f collectively the Petitions under Chapter 11 of the United States Ban ruptcy Code
11 U.S.C.
101-1532 the Ban ruptcy Code in the United States Ban ruptcy Court for the
District of Delaware the Ban ruptcy Court to be jointly administered for procedural purposes
collectively the Ban ruptcy Case no later than August 30 2022;
WHEREAS Buye r desires to purchase the Acquired Assets and assume the Assumed
Liabilities from Seller Parties and Seller Partie s desire to sell convey assign and transfer to
Buye r the Acquired Assets together with the Assumed Liabilities in a sale authorized by the
Ban ruptcy Court pursuant to inter alia Sections 105 363 and 365 of the Ban ruptcy Code in
accordance with the other applicable provisions of the Ban ruptcy Code and the Federal Rules of
Ban ruptcy Procedure and the local rules for the Ban ruptcy Court all on the terms and subject to
the conditions set forth in this Agreement and subject to entry of the Sale Order; and
WHEREAS the board of directors or similar governing body of each Seller has
determined that it is advisable and in the best interests of such Seller and its constituencies to enter
into this Agreement and to consummate the transactions provided for herein subject to entry of
the Sale Order and each has approved the same.
NOW THEREFORE in consideration of the foregoing and the mutual representations
warranties covenants and agreements set forth herein and intending to be legally bound hereby
Buyer and Seller Parties hereby agree as follows.
ART C E
PURCHASE AND SA E OF THE AC U RED ASSETS
ASSUMPT ON OF ASSUMED A
T ES
1.1.
Purchase and Sale of the Acquired Assets. On the terms and subject to the
conditions set forth herein and in the Sale Order at the Closing Seller Parties shall sell transfer
assign convey and deliver to Buyer and Buyer shall purchase acquire and accept from Seller
Parties all of Seller Parties right title and interest in and to the Acquired Assets related to the
Business free and clear of all Encumbrances other than Permitted Encumbrances. Acquired
Assets means all of the properties rights privileges interests and other assets of Seller Parties
of every ind and nature related to the Business whether tangible or intangible including
goodwill real personal or mixed nown or un nown fixed or unfixed accrued absolute
contingent or otherwise wherever located and whether or not required to be reflected on a balance
1
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sheet prepared in accordance with GAAP or specifically referred to in this Agreement including
any such properties rights privileges interests and other assets acquired by Seller Parties after
the date hereof and prior to the Closing in accordance with Section 6.1 including the following
properties rights interests and other assets of Seller Parties but excluding in all cases the
Excluded Assets
a
subject to Section 1.5 all rights under the Contracts subject to authorization
by the Ban ruptcy Court of the assumption and assignment thereof or consent of the counterparty
as applicable listed on Schedule 1.1 a the Assigned Contracts and which schedule may be
modified from time to time after the date hereof in accordance with Section 1.5 and in each case
all rights under any such Assigned Contracts;
b
i all trade and non-trade accounts receivable notes receivable negotiable
instruments and chattel paper owned or held together with any unpaid interest or fees accrued
thereon or other amounts due with respect thereto but in each case for purposes of this Section
1.1 b excluding any intercompany Indebtedness among Seller Parties and any Indebtedness and
Liabilities owed to any Seller Party from NABC and NABC Properties but including any of the
foregoing owing to any Seller Party from any Acquired Entity or its Subsidiaries;
c
other than any Documents whose transfer to Buyer is prohibited by
applicable Law and subject to Section 1.2 c all Documents to the extent related to the Business
or any Acquired Assets or Assumed Liabilities including any Documents prepared or received by
any Seller or any of its Affiliates relating to the Acquired Assets the assumption of the Assumed
Liabilities this Agreement the Ancillary Agreements or the transactions contemplated hereby or
thereby and for the avoidance of doubt including any and all Brand Partner Information related
to the Business;
d
the real property leased by the Company with good and valid leasehold
interest the Leased Real Property listed on Schedule 1.1 d the Acquired Leased Real
Property including any Leasehold Improvements and all permanent fixtures improvements and
appurtenances thereto and including any security deposits or other deposits delivered in connection
therewith;
e
other than the assets set forth on Schedule 1.1 e i all tangible assets
including Equipment accessories materials machinery and all other similar items of tangible
personal property or capital assets of Seller Parties including any tangible assets of Seller Parties
located at any Acquired Leased Real Property or any location set forth on Schedule 1.1 e ii and
any other tangible assets on order to be delivered to any Seller;
f
all rights against third parties including suppliers vendors merchants
manufacturers and counterparties to leases licensees licensors or of the Company or any of its
Subsidiaries arising under any Assigned Contract other Acquired Asset or Assumed Liability
including causes of action claims counterclaims defenses credits rebates including any vendor
or supplier rebates demands allowances refunds Actions rights of set off rights of recovery
rights of subrogation rights of recoupment rights under or with respect to express or implied
guarantees warranties representations covenants or indemnities made by such third parties or
2
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other similar rights in each case with respect to Assumed Liabilities or arising from the purchase
use ownership possession operation business integration operation sale or lease of any
Acquired Assets;
g
to the extent transferable or assignable all of the rights interests and
benefits accruing under all Permits and Governmental Authorizations and all pending applications
therefor;
h
all shares of capital stoc or other equity interests that any Seller owns in
the Non-Debtor Subsidiaries set forth on Schedule 1.1 h which schedule may be updated by
Buyer in its sole discretion to add or remove such equity interests until one 1 Business Day prior
to the final hearing to approve the Sale Motion such entities and their direct and indirect
Subsidiaries but excluding NABC and NABC Properties the Acquired Entities including any
securities convertible into or exchangeable or exercisable for any such shares of capital stoc or
other equity interests investments or contributions in the Acquired Entities;
i
the sponsorship of each Assumed Benefit Plan and all right title and interest
in any assets thereof or relating thereto;
j
all Company Owned Intellectual Property all rights to collect royalties and
proceeds in connection therewith all rights to sue and recover for past present and future
infringements dilutions misappropriations of or other conflicts with such Company Owned
Intellectual Property and any and all corresponding rights that now or hereafter may be secured
throughout the world;
all goodwill payment intangibles and general intangible assets and rights
of Seller Parties as a going concern;
l
all Inventory of Seller Parties whether or not obsolete or carried on Seller
Parties boo s of account in each case with any transferable warranty and service rights related
thereto;
m
all credits prepaid expenses deferred charges advance payments refunds
rights of set-off rights of recovery deposits including customer deposits and security deposits for
rent electricity telephone or otherwise prepaid or deferred charges expenses and duties related
to the Acquired Assets or Assigned Contracts;
n
except to the extent set forth on Schedule 1.1 n all rights and obligations
under non-disclosure confidentiality non-compete non-interference non-solicitation and similar
arrangements with employees and agents of Seller Parties or with third parties;
o
all Avoidance Actions to the extent relating to vendors and service providers
that are counterparties to Assigned Contracts or to the extent relating to Assumed Liabilities
collectively the Acquired Avoidance Actions ;
p

all Acquired Claims;
3
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q
all insurance benefits and policies including all rights and proceeds
relating to such insurance policies and any of the Acquired Assets or Assumed Liabilities
including returns recoveries and refunds of any premiums paid or other amounts due bac to
Seller Parties with respect to cancelled policies but excluding any insurance benefits or policies
that provide for insurance from liability for current and former directors and officers of Seller
Parties;
r

all of Seller Parties ban accounts; and

s

any assets described on Schedule 1.1 s .

At any time at least one 1 Business Day prior to the Closing Buyer may in its sole discretion
and by written notice to the Company designate any of the Acquired Assets as additional Excluded
Assets which notice shall set forth in reasonable detail the Acquired Assets so designated. Buyer
ac nowledges and agrees that there shall be no reduction in the Purchase Price if it elects to
designate any Acquired Assets as Excluded Assets pursuant to the operation of this paragraph.
Notwithstanding any other provision hereof to the contrary the Liabilities of Seller Parties under
or related to any Acquired Asset designated as an Excluded Asset pursuant to this paragraph will
constitute Excluded Liabilities.
1.2.
Excluded Assets. Notwithstanding anything to the contrary in this Agreement in
no event shall Seller Parties be deemed to sell transfer assign or convey and Seller Parties shall
retain all right title and interest to in and under the following assets properties rights privileges
and other interests of such Seller collectively the Excluded Assets
a
all Cash and Cash Equivalents excluding customer pre-payments and
deposits and any retainers or similar amounts paid to Advisors or other professional service
providers including all funds advanced to any Seller Party under the DIP Credit Agreement and
the Prepetition Loan Agreement including any fee reserves or escrows funded with the proceeds
advanced under the DIP Credit Agreement and the Prepetition Loan Agreement ;
b
each Contract of any Seller that is not an Acquired Contract which may be
modified from time to time after the date hereof in accordance with Section 1.5 the Excluded
Contracts ;
c
all Documents i to the extent and solely to the extent exclusively related
to any of the Excluded Assets or Excluded Liabilities; ii minute boo s organizational documents
stoc registers and such other similar boo s and records of any Seller excluding for the avoidance
of doubt the Acquired Entities as pertaining to the ownership organization or existence of such
Seller or any corporate seal of any Seller other than an Acquired Entity ; or iii that any Seller
is required by applicable Law to retain and all financial statements and corporate or other entity
filings; provided that to the extent not prohibited by applicable Law Seller Parties shall ma e and
deliver copies of such Documents or any portion thereof requested by Buyer to Buyer at the
Closing;

4
ACTIVE 681601642 10

DocuSign Envelope ID: EA3EBFEC-3198-4232-9BFE-06DC8922B9F4

Case 22-10819-LSS

Doc 13-1

Filed 08/31/22

Page 37 of 146

d
all Privilege Assets and any other materials documents and records of a
Seller or any of its Affiliates in each case that are subject to any attorney-client privilege or the
transfer of which to Buyer would result in the waiver of any such privilege;
e
all current and prior director and officer tail insurance policies and policies
that provide insurance from liability for current and former directors and officers of each Seller
Party and all rights and benefits of any nature of Seller Parties with respect thereto including all
insurance recoveries thereunder and rights to assert claims with respect to any such insurance
recoveries under such insurance policies;
f
any accounts receivable to the extent arising out of any Excluded Assets
including any Excluded Contracts or owing from Excluded Subsidiaries;
g
all claims rights or interests of the Seller Parties and their Affiliates other
than the Acquired Entities in or to any refund rebate abatement or other recovery for taxes and
any other tax assets together with any interest due thereon or penalty rebate arising therefrom for
any tax period or portion thereof including all refunds rebates credits reimbursements or other
recover of Transfer Taxes;
h
any rights of recovery rights of set-off rights of indemnity contribution or
recoupment rights remedies warranties representations and guarantees pertaining to any
Excluded Assets or rights and defenses pertaining to any Excluded Liability;
i
all membership interests or other equity interests of any Seller or any of
their respective Subsidiaries excluding the Acquired Entities the Excluded Subsidiaries or
securities convertible into exchangeable or exercisable for any such membership interests or other
equity interests of such Excluded Subsidiaries;
j
all i claims rights causes of action or choses in action including
counterclaims and defenses related to Excluded Assets or arising in connection with the
Ban ruptcy Cases or the Ban ruptcy Code and ii Retained Claims;
all i non-disclosure confidentiality non-compete non-interference nonsolicitation and similar arrangements with employees and agents of Seller Parties or with third
parties set forth on Schedule 1.1 n and ii asset purchase agreements equity purchase
agreements merger agreements or other similar agreements pursuant to which any Seller Party or
their Subsidiaries purchased any assets or equity of any Person.
l
Seller Parties rights under this Agreement including the right to be paid
the Purchase Price hereunder at the Closing in accordance with the terms hereof or Seller Parties
rights under any agreement certificate instrument or other document executed and delivered
between any Seller and Buyer in connection with the transactions contemplated hereby entered
into on or after the date hereof;
m
all real estate and all interests in real estate other than the Acquired Leased
Real Property including for the avoidance of doubt any Leasehold Improvements thereon ;
5
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n
all Seller Plans together with all funding arrangements relating thereto
including but not limited to all assets trusts insurance policies and administration service
contracts related thereto except for the Assumed Benefit Plans and any related funding
arrangements thereunder;
o
the equity interests in NABC Inc. a Colorado corporation NABC and
NABC Properties LLC a Colorado limited liability company NABC Properties and any and
assets properties rights Contracts claims and interests whether tangible or intangible real
personal or mixed that are owned by NABC and NABC Properties including any Indebtedness
or receivables due from and any claims against NABC and NABC Properties collectively the
NABC Assets ;
p
Avoidance Actions;

all Avoidance Actions relating to the Business other than the Acquired

q
i any offer or proposal related to any potential or contemplated transaction
with any potential buyer related thereto ii all records and reports prepared or received by Seller
Parties any of their respective Affiliates or Advisors in connection with the sale of the Acquired
Assets the assumption of the Assumed Liabilities this Agreement the Ancillary Agreements or
the transactions contemplated hereby or thereby including all analyses of any such Advisor
relating to the business of Buyer or its Affiliates so prepared or received and iii all bids
including any proposed agreement arrangement or understanding and expressions of interests
received from third parties with respect to the acquisition of any of Seller Parties businesses or
assets; and
r

the properties and assets set forth on Schedule 1.2 r .

1.3.
Assumption of Certain Liabilities. On the terms and subject to the conditions set
forth herein and in the Sale Order effective as of the Closing Buyer shall assume from Seller
Parties and from and after the Closing pay perform discharge or otherwise satisfy in accordance
with their respective terms and Seller Parties shall convey transfer and assign to Buyer only the
following Liabilities and no other Liabilities which other Liabilities shall be retained by Seller
Parties without duplication and only to the extent not paid performed discharged or otherwise
satisfied prior to the Closing collectively the Assumed Liabilities
a
all Liabilities of Seller Parties arising from the Assigned Contracts solely
to the extent arising from periods occurring on or after the Closing Date that relate and only to
the extent so relating to facts circumstances or occurrences first arising after the Closing and
that do not arise from or relate to and are not in connection with any event circumstance or
condition occurring or existing at or prior to Closing that with or without notice or lapse of time
would constitute or result in a breach violation or default of such Assigned Contract by Seller or
any of its Affiliates and excluding for the avoidance of doubt any Liabilities contemplated by
Section 1.4 e ;
b
all Liabilities arising out of the ownership or operation of the Acquired
Assets in each case by Buyer solely to the extent arising from periods occurring on or after the
6
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Closing Date and excluding for the avoidance of doubt any Liabilities contemplated by Section
1.4 e ;
c
the sponsorship of and all Liabilities at any time arising under pursuant to
or in connection with the United States Seller Plans set forth on Schedule 1.3 c 1.3 c which
schedule may be updated by Buyer in its sole discretion to add or remove United States Seller
Plans until one 1 Business Day prior to the Closing Date the Assumed Benefit Plans
provided that Buyer shall not assume any Liabilities with respect to any Employee who is not a
Transferred Employee;
d

all Liabilities owing to any Acquired Subsidiary;

e
all Liabilities arising after the Petition Date with respect to earned and
accrued wages salaries and health benefits earned and/or accrued in the Ordinary Course in favor
of the Transferred Employees;
f

open purchase orders;

g
all trade obligations arising in the Ordinary Course incurred from and after
the Petition Date excluding for the avoidance of doubt any professional fees and expenses
including claims for indemnification and reimbursement in each case solely to the extent not
paid prior to the Closing Date and to the extent such obligations relate to the Acquired Assets;
h
all obligations and liabilities for provision of notice or payment in lieu of
notice or any applicable penalties under the WARN Act or any similar state or local Law with
respect to any Employees who do not become Transferred Employees as a result of Buyer s failure
to extend offers of employment or continued employment or in connection with events that occur
from and after the Closing;
i
all pre-petition cure costs required to be paid pursuant to Section 365 of the
Ban ruptcy Code in connection with the assumption and assignment of the Assigned Contracts
the Cure Costs ; and
j

all Liabilities if any set forth on Schedule 1.3 j .

The assumption by Buyer of any Assumed Liability shall not in any way expand the rights of any
third party relating thereto.
1.4.
Excluded Liabilities. Notwithstanding any provision in this Agreement to the
contrary Buyer shall not assume be obligated to pay perform or otherwise discharge or in any
other manner be liable or responsible as a result of the consummation of the transactions
contemplated under this Agreement for any Liabilities of or Action against Seller Parties or
relating to the Acquired Assets of any ind or nature whatsoever whether absolute accrued
contingent or otherwise liquidated or unliquidated due or to become due nown or un nown
currently existing or hereafter arising matured or unmatured direct or indirect and however
arising whether existing prior to or on the Closing Date or arising thereafter as a result of any act
omission or circumstances ta ing place on or prior to the Closing other than the Assumed
7
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Liabilities including those Liabilities set forth below collectively the Excluded Liabilities
a
all Liabilities arising out of relating to or otherwise in respect of the
Acquired Assets or the operation of the Business arising on or prior to the Closing;
b
all Liabilities relating to or otherwise arising whether before on or after the
Closing out of or in connection with any of the Excluded Assets;
c
any and all Liabilities in respect of the Excluded Contracts and any other
Contracts to which any Seller is party or is otherwise bound that are not Assigned Contracts;
d

any and all Liabilities of Seller Parties for Indebtedness;

e
all Liabilities arising from or related to any Action whether civil criminal
administrative investigative or informal against Seller Parties including for the avoidance of
doubt any Action related to fraud breach of fiduciary duty misfeasance or under any other theory
relating to conduct performance or non-performance of Seller Parties or related to the Acquired
Assets or the Assumed Liabilities pending or threatened or having any other status or with respect
to facts actions omissions circumstances or conditions existing occurring or accruing prior to
the Closing Date including any breach default failure to perform torts related to performance
violations of Law infringements or indemnities guaranties and overcharges underpayments or
penalties whether or not in respect of any Contract agreement arrangement promise or
understanding of any ind;
f
all Liabilities i to any current or former employee of Seller Parties other
than all Liabilities related to the Transferred Employees arising after such time as such applicable
Employee becomes a Transferred Employee and ii under any Seller Plan including all assets
trusts insurance policies and administration service contracts related thereto other than an
Assumed Benefit Plan;
g
all Liabilities for any Taxes including Taxes payable by reason of contract
assumption transferee or successor Liability operation of Law pursuant to Treasury Regulation
Section 1.1502-6 or any similar provision of any state or local law or otherwise i arising or
relating to any Pre-Closing Tax Period including any Straddle Period Taxes ii owed by any of
Seller Parties whether or not relating to a Pre-Closing Tax Period including pursuant to any Tax
sharing Tax indemnity or similar agreement or arrangement to which any Seller Party is obligated
under or a party to iii Taxes imposed on any Person that are the responsibility of Seller Parties
pursuant to Section 9.1 including for the avoidance of doubt the amount of Transfer Taxes
required to be paid by Seller Parties pursuant to Section 9.1 and iv Taxes arising from or in
connection with an Excluded Asset;
h
all Liabilities of Seller Parties to any and all Employees and contractors of
Seller Parties arising at any time before Closing;
i
other than intercompany accounts payable exclusively between or among
the Acquired Entities any Liability for any intercompany accounts payable by any Seller Party or
any of its Affiliates;
8
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j

without prejudice to Section 1.5 all Liabilities of Seller Parties arising out
of any Contract agreement Permit franchise or claim that is not transferred to Buyer as part of
the Acquired Assets or is not transferred to Buyer because of any failure to obtain any Consent or
Governmental Authorization required for such transfer;
all Liabilities of Seller Parties arising under or pursuant to Environmental
Laws including with respect to any real property owned operated leased or otherwise used by
Seller Parties whether or not used in the Ordinary Course including any Liabilities for
noncompliance with Environmental Laws or the Release of Hazardous Substances on or prior to
the Closing whether nown or un nown as of the Closing;
l
all liabilities for any legal accounting investment ban ing reorganization
restructuring bro erage or similar fees or expenses incurred by any Seller Party in connection
with resulting from or attributable to the transactions contemplated by this Agreement the
Ban ruptcy Case or otherwise;
m
drafts or chec s of Seller Parties outstanding as of the Closing except to
the extent expressly stated as an Assumed Liability ; and
n
1.5.

all Liabilities of Seller Parties set forth on Schedule 1.4 n .

Assumption/Rejection of Certain Contracts.

a
Assumption and Assignment of Executory Contracts. Schedule 1.5 a sets
forth a list of all executory Contracts including all leases licenses subleases and other use
agreements with respect to Leased Real Property and all amendment supplements addendums
and guarantees thereto collectively the Leases to which one or more Seller Parties are party
or by which any of their assets are bound. From time to time Sellers may update Schedule 1.5 a .
Seller Parties shall provide timely and proper written notice of the motion see ing entry of the Sale
Order to all parties to any executory Contracts or unexpired leases that are Assigned Contracts to
cause such Contracts to be assumed by Seller Parties and assigned to Buyer pursuant to Section 365
of the Ban ruptcy Code to the extent that such Contracts are Assigned Contracts as of the Closing
including ta ing as promptly as practicable all actions reasonably requested by Buyer to facilitate
any negotiations with the counterparties to such Assigned Contracts and to see an Order including
a finding that the proposed assumption and assignment of the Assigned Contracts to Buyer satisfies
all applicable requirements of Section 365 of the Ban ruptcy Code . The Sale Order shall provide
that as of and conditioned on the occurrence of the Closing Seller Parties shall assign or cause to
be assigned to Buyer the Assigned Contracts each of which shall be identified by the name or
appropriate description and date of the Assigned Contract if available the other party to the
Assigned Contract and the address of such party for notice purposes all included on an exhibit
attached to either a notice filed in connection with the motion for approval of the Sale Order or a
separate motion for authority to assume and assign such Assigned Contracts. Such exhibit shall
also set forth Seller Parties good faith estimate of the amounts necessary to cure any defaults
under each of the Assigned Contracts as determined by Seller Parties based on Seller Parties boo s
and records or as otherwise determined by the Ban ruptcy Court. At the Closing and subject to
the last paragraph of Section 1.1 and Section 1.5 b Seller Parties shall pursuant to the Sale Order
9
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and the Assignment and Assumption Agreement s assume and assign to Buyer all Assigned
Contracts. At the Closing Buyer shall pay all Cure Costs.
b
Excluding or Adding Assigned Contracts Prior to Closing. Buyer shall have
the right to notify Seller Parties in writing of any Assigned Contract that it does not wish to assume
or a Contract to which any Seller Party is a party that Buyer wishes to add as an Assigned Contract
up to one 1 Business Day prior to the final hearing to approve the Sale Motion i any such
previously considered Assigned Contract that Buyer no longer wishes to assume shall be
automatically deemed removed from the Schedules related to Assigned Contracts and
automatically deemed added to the Schedules related to Excluded Contracts in each case without
any adjustment to the Purchase Price and ii and any such previously considered Excluded
Contract that Buyer wishes to assume as an Assigned Contract shall be automatically deemed
added to the Schedules related to Assigned Contracts automatically deemed removed from the
Schedules related to Excluded Contracts to be assumed by Seller Parties to sell and assign to
Buyer in each case without any adjustment to the Purchase Price; provided that Buyer may not
designate any Contract that is an Excluded Asset pursuant to any subsection of Section 1.2 other
than solely by reason of being specific as an Excluded Contract pursuant to Section 1.2 b or any
Contract predominantly relating to an Excluded Asset.
c
Non-Assignment. Notwithstanding the foregoing a Contract shall not be
an Assigned Contract hereunder and shall not be assigned to or assumed by Buyer to the extent
that such Contract requires a Consent or Governmental Authorization other than and in addition
to that of the Ban ruptcy Court in order to permit the sale or transfer to Buyer of the applicable
Seller Party s rights under the Contract in accordance with applicable Law and such Consent or
Governmental Authorization has not been obtained. In the event that any Contract that would
otherwise have been assigned to the Buyer is deemed not to be assigned pursuant to this Section
1.5 c the Closing shall subject to the satisfaction of the conditions set forth in Article II
nonetheless ta e place subject to the terms and conditions set forth herein and thereafter through
the earliest of x such time as such Consent or Governmental Authorization is obtained y the
expiration of the term of such Assigned Contract in accordance with its current term or z the
execution of a replacement Contract by Buyer Seller Parties shall A use commercially
reasonable efforts to assist Buyer in securing such Consent or Governmental Authorization as
promptly as practicable after the Closing and B cooperate in good faith in any arrangement
proposed by Buyer including subcontracting licensing or sublicensing to Buyer any or all of any
Seller Party s rights and obligations with respect to any such Assigned Contract under which 1
Buyer shall receive the claims rights remedies and benefits under or arising in connection with
such Assigned Contract and 2 subject to receiving any such claims rights remedies and benefits
Buyer shall assume and bear all Assumed Liabilities with respect to such Assigned Contract from
and after the Closing in accordance with this Agreement. Upon satisfying any requisite Consent
or Governmental Authorization requirement applicable to such Assigned Contract after the
Closing such Assigned Contract shall promptly be transferred and assigned to Buyer in
accordance with the terms of this Agreement the Ban ruptcy Code and the Sale Order and
otherwise without any further additional consideration. Without limitation of the foregoing prior
to the Closing Seller Parties shall cooperate with Buyer in connection with assisting Buyer in
obtaining any Consent including by providing Buyer with reasonable access to and facilitating
discussions with the applicable counterparties in respect of such Consents and shall use
10
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commercially reasonable efforts to assist Buyer with obtaining such Consents as promptly as
practicable after the date hereof and prior to the Closing. All reasonable and documented thirdparty legal and administrative fees and other costs and expenses payable in connection with
transferring any Assigned Contracts as contemplated by this Agreement shall be borne by Buyer.
d
To the extent that transfers of any Permits are required as a result of the
execution of this Agreement or the consummation of the transactions contemplated hereby prior
to Closing Seller Parties shall and shall cause their Subsidiaries to use commercially reasonable
efforts to assist Buyer in obtaining any Consent or Governmental Authorization required to sell
assign transfer or convey any Permits at the Closing and Buyer shall provide reasonable
cooperation to Seller Parties and their Subsidiaries in connection therewith as reasonably requested
by Seller Parties. If any such Consent or Governmental Authorization is not obtained prior to the
Closing then until the earlier of i six 6 months after the Closing ii such time as such Consent
or Governmental Authorization is obtained by Seller Parties and iii Buyer separately obtains any
such Permit sufficient to conduct the Business in the Ordinary Course and as determined by
Buyer s reasonable business judgment Seller Parties shall and shall cause their respective
Subsidiaries to continue to use commercially reasonable efforts to assist Buyer in obtaining such
Consent or Governmental Authorization and Buyer shall provide reasonable cooperation to Seller
Parties subject to any approval of the Ban ruptcy Court that may be required and Seller Parties
shall and shall cause their Subsidiaries to assist Buyer in entering into an arrangement reasonably
acceptable to Buyer intended to both x provide Buyer to the fullest extent not prohibited by
applicable Law the claims rights remedies and benefits of any Acquired Assets in connection
with such Permit s and y cause Buyer subject to Buyer receiving such claims rights remedies
and benefits to assume and bear all Assumed Liabilities thereunder from and after the Closing in
accordance with this Agreement. Upon obtaining the relevant Consent or Governmental
Authorization each Seller shall and shall cause any of its applicable Subsidiaries to promptly
sell convey assign transfer and deliver to Buyer such Permit for no additional consideration. All
reasonable and documented third-party legal and administrative fees and other costs and expenses
payable in connection with transferring any Permits as contemplated by this Agreement shall be
borne by Buyer.
ART C E
CONS DERAT ON PA MENT C OS NG
2.1.

Consideration; Payment.

a
The aggregate consideration collectively the Purchase Price to be paid
by Buyer for the purchase of the Acquired Assets shall be i the assumption of Assumed
Liabilities ii the payment of all Cure Costs iii the credit bid of the full outstanding amount of
the DIP Credit Agreement Indebtedness the DIP Credit Bid Amount
iv the credit bid of the
full outstanding amount of the Prepetition Loan Agreement Indebtedness the Prepetition Loan
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Agreement Credit Bid Amount and together the DIP Credit Bid Amount the Credit Bid
Amount and v the Closing Cash Consideration.
b
In accordance with Section 2.1 a Buyer shall i satisfy the Credit Bid
Amount portion of the Purchase Price at the Closing by discharging Seller Parties and Seller
Parties shall be deemed to be discharged from x the DIP Credit Agreement Indebtedness and y
the Prepetition Loan Agreement Indebtedness and ii ma e a cash payment of the Closing Cash
Consideration to the account or accounts designated by Seller Parties prior to the Closing.
2.2.
Closing. The closing of the purchase and sale of the Acquired Assets the delivery
of the Purchase Price the assumption of the Assumed Liabilities and the consummation of the
other transactions contemplated by this Agreement the Closing will ta e place by telephone
conference and electronic exchange of documents or if the Parties agree to hold a physical
closing at the offices of Greenberg Traurig LLP located at 222 South Main Street Suite 1730
Salt La e City Utah 84101 at 8 00 a.m. Salt La e City time on the third 3rd Business Day
following full satisfaction or due waiver by the Party entitled to the benefit of such condition of
the closing conditions set forth in Article II other than conditions that by their terms or nature
are to be satisfied at the Closing but subject to the satisfaction or waiver of those conditions or
at such other place and time as the Parties may agree in writing. The date on which the Closing
actually occurs is referred to herein as the Closing Date.
2.3.
Closing Deliveries by Seller Parties. At or prior to the Closing Seller Parties shall
deliver to Buyer
a
a bill of sale and assignment and assumption agreement in a form
reasonably acceptable to the Parties the Assignment and Assumption Agreement
duly
executed by Seller Parties;
b
a short-form patent assignment agreement in a form reasonably acceptable
to the Parties the Patent Assignment duly executed by Seller Parties;
c
a short-form trademar assignment agreement in a form reasonably
acceptable to the Parties the Trademar Assignment duly executed by Seller Parties;
d
a short-form copyright assignment agreement in a form reasonably
acceptable to the Parties the Copyright Assignment duly executed by Seller Parties
e
an assignment and assumption of lease for the Leases related to the
Acquired Leased Real Property the Acquired Leases in a form reasonably acceptable to the
Parties the Assignment and Assumption of Leases duly executed by Seller Parties;
f
to the extent a Seller Party as determined for U.S. federal income Tax
purposes is a United States person within the meaning of Section 7701 a 30 of the Code such
Seller Party shall deliver a duly executed IRS Form W-9 to Buyer;
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g
an officer s certificate dated as of the Closing Date executed by a duly
authorized officer of the Company certifying that the conditions set forth in Sections 7.2 a
and 7.2 b have been satisfied; and
h
Buyer s valid leasehold title to the Acquired Leased Real Property as the
case may be in each case subject to no exceptions other than Permitted Encumbrances.
The Assignment and Assumption Agreement Patent Assignment Agreement Trademar
Assignment Agreement Copyright Assignment Agreement and Assignment and Assumption of
Leases shall not in each case i contain any representation warranty or covenant or ii modify
amend or expand or extend the survival of any of the representations warranties or covenants set
forth in this Agreement.
2.4.
Closing Deliveries by Buyer. At the Closing Buyer shall deliver or cause to be
delivered to or at the direction of the Company
a

the Assignment and Assumption Agreement duly executed by Buyer;

b
an Assignment and Assumption of Lease for each Acquired Lease duly
executed by Buyer; and
c
an officer s certificate dated as of the Closing Date executed by a duly
authorized officer of Buyer certifying that the conditions set forth in Sections 7.3 a and 7.3 b
have been satisfied.
2.5.
Withholding. Buyer shall be entitled to deduct and withhold from the consideration
otherwise payable pursuant to this Agreement to any Seller Party such amounts as Buyer is
required to deduct and withhold under the Code or any Tax law with respect to the ma ing of
such payment provided that prior to ma ing any such withholding Buyer shall notify such Seller
Party and reasonably cooperate with such Seller Party to see to reduce or eliminate any such
withholding. To the extent that amounts are withheld such withheld amounts shall be timely
remitted to the applicable taxing authority and shall be treated for all purposes of this Agreement
as having been paid to the Person in respect of whom such deduction and withholding was made.
ART C E
REPRESENTAT ONS AND

ARRANT ES OF SE

ER PART ES

Except as set forth in the disclosure schedules delivered by the Company concurrently
herewith the Schedules and subject to Sections 6.6 and 10.10 each of the Seller Parties jointly
and severally represent and warrant to Buyer as follows as of the date hereof and as of the Closing
Date
3.1.

Formation and Qualification.

a
Except as set forth on Schedule 3.1 a the Company is a corporation duly
incorporated and validly existing under the laws of the State of Delaware and has all requisite
13
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corporate power and corporate authority necessary to carry on the its business as it is now being
conducted subject to the provisions of the Ban ruptcy Code and the approval of the Ban ruptcy
Court. The Company is duly licensed or qualified to do business where such concept is recognized
under applicable Law in each jurisdiction in which the nature of its business or the character or
location of the properties and assets owned or leased by it ma es such licensing or qualification
necessary except where the failure to be so licensed or qualified would not reasonably be expected
to have a Material Adverse Effect. True and complete copies of the Company s articles of
incorporation and bylaws are included in the Filed SEC Documents each of which are in full force
and effect and the Company is not in violation of any of the provisions thereof.
b
Except as set forth on Schedule 3.1 b each of the Acquired Entities is duly
organized validly existing and in good standing where such concept is recognized under
applicable Law under the Laws of the jurisdiction of its organization and has all requisite
corporate or similar organizational power and authority necessary to carry on its business as it is
now being conducted subject in the case of any Acquired Entity that is a debtor in the Ban ruptcy
Case to the provisions of the Ban ruptcy Code. Each of the Acquired Entities organized in the
United States is duly licensed or qualified in each case as a foreign entity by the applicable
Secretary of State of such jurisdiction to do business where such concept is recognized under
applicable Law in each jurisdiction in which the nature of the business conducted by it or the
character or location of the properties and assets owned or leased by it ma es such licensing or
qualification necessary except where the failure to be so qualified or licensed would not have a
Material Adverse Effect. True and complete copies of each such Subsidiary s organizational
documents have been made available by the Company to the Buyer prior to the date of this
Agreement each of which are in full force and effect and each such Subsidiary is not in violation
of any of the provisions of its organizational documents.
c
Schedule 3.1 c sets forth a true complete and correct list of each
jurisdiction in which the Company and each Acquired Entity is organized and in which each is
duly licensed or qualified to do business.
3.2.
Authorization and Enforceability. Subject to entry of the Bidding Procedures Order
and the Sale Order each Seller Party has all necessary corporate or similar organizational power
and authority to execute and deliver this Agreement and each of the other agreements contemplated
hereby each such agreement an Ancillary Agreement to which it is a party and to perform its
obligations hereunder and thereunder and subject to entry of the Bidding Procedures Order and
the Sale Order to consummate the transactions contemplated hereby or thereby. The execution
delivery and performance by each Seller Party of this Agreement and each of the Ancillary
Agreements to which it is a party and the consummation by such Seller Party of the transactions
contemplated hereby or thereby subject to entry of the Bidding Procedures Order and the Sale
Order have been duly authorized by all requisite corporate or similar organizational action and no
other corporate or similar organizational proceedings on its part or on the part of any of its
stoc holders or other equityholders are necessary to authorize the execution delivery and
performance by such Seller Party of this Agreement or any Ancillary Agreement to which it is a
party and the consummation by it of the transactions contemplated hereby or thereby. Subject to
entry of the Bidding Procedures Order and the Sale Order this Agreement and each Ancillary
Agreement to which it is a party has been duly executed and delivered by such Seller Party and
14
ACTIVE 681601642 10

DocuSign Envelope ID: EA3EBFEC-3198-4232-9BFE-06DC8922B9F4

Case 22-10819-LSS

Doc 13-1

Filed 08/31/22

Page 47 of 146

assuming due authorization execution and delivery hereof by the other parties hereto or thereto
constitutes a legal valid and binding obligation of such Seller Party enforceable against such
Seller Party in accordance with its terms except that such enforceability i may be limited by
ban ruptcy insolvency fraudulent transfer reorganization moratorium and other similar Laws
of general application affecting or relating to the enforcement of creditors rights generally and
ii is subject to general principles of equity whether considered in a proceeding at law or in equity
collectively the Enforceability Exceptions .
3.3.
Conflicts; Consents and Approvals. Assuming that a the Bidding Procedures
Order and Sale Order are entered b the notices authorizations registrations approvals Orders
permits or consents set forth on Schedule 3.3 are made given or obtained as applicable c the
requirements of any applicable antitrust competition or merger control Laws promulgated by any
Governmental Body Foreign Competition Laws set forth on Schedule 3.3 c are complied
with and d any filings required by any applicable federal or state securities or blue s y Laws
are made the execution and delivery by Seller Parties of this Agreement and each Ancillary
Agreement and the consummation by Seller Parties of the transactions contemplated hereby or
thereby and the performance and compliance by Seller Parties with any of the terms or provisions
hereof or thereof do not and will not i conflict with or violate any provision 1 of the Company s
articles of incorporation or bylaws or 2 of the similar organizational documents of any other
Seller Party ii conflict with or violate any Law or Order applicable to the Company any of the
Acquired Entities or any of the Acquired Assets or by which the Company any of the Acquired
Entities or any of the Acquired Assets may be bound or affected iii except as disclosed on
Schedule 3.3 require consent from any party in connection with the transfer of any Acquired
Leased Real Property iv conflict with violate or constitute a breach of or default with or without
notice or lapse of time or both under or result in the acceleration of any obligation under or give
rise to a right of termination modification acceleration or cancelation of any obligation or to the
loss of any benefit under any of the terms or provisions of any Material Contract Permit loan or
credit agreement or other Contract to which a Seller Party or any Acquired Entity is a party or by
which the Company or any Acquired Entity is bound or to which any of the Acquired Assets is
subject or v result in the creation of any Encumbrance other than a Permitted Encumbrance on
any properties or assets of Seller Parties or any Acquired Entity except in the case of clauses iv
and v as would not reasonably be expected to have a Material Adverse Effect.
3.4.

Capital Structure and Subsidiaries.

a
The authorized and outstanding capital stoc or other equity interests of
each of the Acquired Entities of the Company other than any other Seller Parties NABC and
NABC Properties such Subsidiaries the Non-Debtor Subsidiaries
are as set forth on
Schedule 3.4 a . All of the outstanding capital stoc or other equity interests of the Non-Debtor
Subsidiaries have been duly authorized validly issued fully paid and are non-assessable where
such concepts are legally recognized in the jurisdictions of organization of such Non-Debtor
Subsidiaries . Except as set forth on Schedule 3.4 a there are no outstanding options warrants
convertible exercisable or exchangeable securities phantom stoc rights stoc appreciation
rights stoc -based performance units rights to subscribe to purchase rights calls or
commitments relating to the issuance purchase sale or repurchase of any capital stoc or other
equity interests issued by the Non-Debtor Subsidiaries containing any equity features or
15
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Contracts commitments understandings arrangements or other obligations by which any of the
Non-Debtor Subsidiaries is bound to issue deliver or sell or cause to be issued delivered or sold
additional capital stoc or other equity interests or options warrants convertible exercisable or
exchangeable securities phantom stoc rights stoc appreciation rights stoc -based
performance units rights to subscribe to purchase rights calls or commitments relating to any
capital stoc or other equity interests of the Non-Debtor Subsidiaries or that otherwise give any
Person the right to receive any benefits or rights similar to any rights enjoyed by or accruing to the
holders of shares of capital stoc or other equity securities of any Non-Debtor Subsidiary
including any rights to receive any payment in respect or based on the price or value thereof .
None of the Company or any Acquired Entity is a party to any shareholders agreement voting
trust agreement registration rights agreement or other similar agreement or understanding relating
to any such securities or any other agreement relating to the disposition voting or dividends with
respect to any such securities. Except as set forth on Schedule 3.4 a the Company or one or more
of the other Seller Parties own all of the outstanding capital stoc or other equity interests of the
Non-Debtor Subsidiaries free and clear of all Encumbrances other than Permitted
Encumbrances .
b
Except as set forth on Schedule 3.4 b there are no other corporations
limited liability companies partnerships joint ventures associations or other entities or Persons
in which the Company or any of the Acquired Entities own as of the date of this Agreement of
record or beneficially any direct or indirect equity or other interest or any right contingent or
otherwise to acquire the same.
3.5.

Financial Statements; Internal Controls; SEC Reports; Liabilities.

a
The consolidated financial statements of the Company including all related
notes or schedules included or incorporated by reference in the Company SEC Documents as of
their respective dates of filing with the SEC or if such Company SEC Documents were amended
prior to the date hereof the date of the filing of such amendment with respect to the consolidated
financial statements that are amended or restated therein i complied as to form in all material
respects with the published rules and regulations of the SEC with respect thereto ii are in
agreement with the boo s and records of the Company and its Subsidiaries iii have been prepared
in all material respects in accordance with GAAP except in the case of unaudited quarterly
statements as permitted by Form 10-Q of the SEC or other rules and regulations of the SEC
applied on a consistent basis during the periods involved except as may be indicated in the notes
thereto or as permitted by Regulation Sand iv fairly present the consolidated financial
position of the Company and its consolidated Subsidiaries as of the dates thereof and the
consolidated results of their operations and cash flows for the periods shown. The Company has
not made any change in the accounting practices or policies applied in the preparation of its
financial statements except as required by GAAP SEC rule or policy or applicable Law. The
boo s and records of the Company and its Subsidiaries have been and are being maintained in all
material respects in accordance with GAAP to the extent applicable and any other applicable
legal and accounting requirements and reflect only actual transactions.
b
The Company has established and maintains disclosure controls and
procedures and a system of internal controls over financial reporting as such terms are defined in
16
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paragraphs e and f respectively of Rule 13a-15 under the Exchange Act as required by Rule
13a-15 under the Exchange Act. The accounting controls of the Company have been and are
sufficient to provide reasonable assurances that i all transactions are executed in accordance with
management s general or specific authorization ii all transactions are recorded as necessary to
permit the accurate preparation of financial statements in accordance with GAAP except in the
case of unaudited quarterly statements as permitted by Form 10-Q of the SEC or other rules and
regulations of the SEC and to maintain proper accountability for such items iii access to assets
is permitted only in accordance with management s general or specific authorization iv the
recorded accountability for assets is compared with the existing assets at reasonable intervals and
appropriate action is ta en with respect to any differences and v the Company does not maintain
any off-the-boo s accounts or more than one set of boo s and financial records. Neither the
Company nor to the nowledge of Seller Parties the Company s independent registered public
accounting firm has identified or been made aware of significant deficiencies or material
wea nesses as defined by the Public Company Accounting Oversight Board in the design or
operation of the Company s internal controls over financial reporting which would reasonably be
expected to adversely affect in any material respect the Company s ability to record process
summarize and report financial data in each case which has not been subsequently remediated.
The Company has disclosed based on its most recent evaluation of the Company s internal control
over financial reporting prior to the date hereof to the Company s auditors and audit committee
any fraud whether or not material that involves management or other employees who have a
significant role in the Company s internal control over financial reporting. A true correct and
complete summary of any such disclosures made by management to the Company s auditors and
audit committee is set forth on Schedule 3.5 b .
c
Except for any Liabilities disclosed in any Schedules or Liabilities disclosed
in connection with the Ban ruptcy Case no Seller Party or Acquired Entity has any Liabilities of
any nature whether accrued absolute contingent or otherwise nown or un nown whether due
or to become due and whether or not required to be recorded or reflected on a balance sheet under
GAAP except i to the extent accrued or reserved against in the audited consolidated balance
sheet of the Company and its Subsidiaries as of the date of the most recent audited balance sheet
included in the Annual Report on Form 10- filed by the Company with the SEC on March 18
2021 without giving effect to any amendment thereto filed on or after the date hereof the Current
Financial Statements
ii for liabilities and obligations incurred in the Ordinary Course since
December 31 2021 iii as will be paid off or discharged prior to or at the Closing without any
Liability to Buyer and its Affiliates iv as arise under this Agreement or the Ancillary Agreements
or iv as are not and would not reasonably be expected to be material.
3.6.

Title to Assets; Sufficiency of Assets.

a
Subject to requisite Ban ruptcy Court approvals and assumption by the
applicable Seller Party of the applicable Contract in accordance with applicable Law including
satisfaction by Buyer of any applicable Cure Costs i the Seller Parties own valid title to or hold
a valid leasehold or other interest in or right to use all of the Acquired Assets whether tangible
or intangible including those assets reflected on the latest balance sheet included in the Annual
Report on Form 10- filed by the Company with the SEC on March 18 2021 other than Inventory
sold in the Ordinary Course for fair value in cash on or after anuary 1 2022 and otherwise in
17
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accordance with this Agreement free and clear of all Encumbrances except for Permitted
Encumbrances and ii at the Closing Seller Parties will transfer convey and assign such valid
title interest or rights to all of the Acquired Assets including record and beneficial ownership of
all equity securities or securities convertible exchangeable or exercisable into such securities of
the Acquired Entities free and clear of all Encumbrances other than Permitted Encumbrances .
All Equipment and other personal property material to the conduct of the Business is in operating
condition ordinary wear and tear excepted in all material respects. The Acquired Entities own
valid title to or hold a valid leasehold or other interest in or right to use all of the Equipment and
other personal property material to the conduct of the Business that is reflected on their respective
most recent balance sheets or acquired or disposed of in the Ordinary Course since the date of such
balance sheet. The Acquired Entities own valid title to all owned real property material to the
conduct of the Business that is reflected on their respective most recent balance sheets or acquired
or disposed of in the Ordinary Course since the date of such balance sheet.
b
Except as set forth on Schedule 3.6 b the Acquired Assets constitute all of
the material assets properties and rights held for use to operate and conduct the Business in each
case as currently conducted or otherwise proposed to be conducted as of the date of this
Agreement.
c
Schedule 3.6 c i identifies all material registered or pending application
to be registered Intellectual Property which has been issued to or is otherwise owned by the Seller
Parties. Schedule 3.6 c ii will identify any material registered Intellectual Property which to the
nowledge of Seller Parties has been issued to or is otherwise owned by the Acquired Entities
and will be delivered to the Buyer at least seventy-two 72 hours prior to the Auction.
d

To the nowledge of Seller Parties Schedule 3.6 d sets forth any material
and unresolved failures brea downs or data breaches within the eighteen 18 month period
immediately preceding the Effective Date that in each case have caused or are reasonably
expected to result in the substantial and material disruption or interruption in or to the use of the
Seller Systems and/or the conduct of the Business.
3.7.

Material Contracts.

a
Schedule 3.7 a sets forth a list of all Material Contracts as of the date of
this Agreement. For purposes of this Agreement Material Contract means any Contract to
which a Seller Party is a party or by which a Seller Party or any Acquired Assets is bound in each
case excluding any Seller Plan that
i
is or would be required to be filed as an exhibit to the Company s
Annual Report on Form 10- pursuant to Item 601 b 10 of Regulation S- under the
Securities Act;
ii
relates to the formation creation governance economics or control
of any joint venture partnership or other similar arrangement including any Contract
involving a sharing of revenues profits losses costs or liabilities other than with respect
to any partnership that is wholly owned by the Company or any of its wholly owned
Subsidiaries;
18
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iii
A relates to Indebtedness in excess of 100 000 of any Seller Party
or of Acquired Entities; B relates to the mortgaging or pledging of or otherwise placing
an Encumbrance other than a Permitted Encumbrance on any of the Acquired Assets; or
C is in the nature of a capital or direct financing lease that is required by GAAP to be
treated as a long-term liability involving payments above 100 000 annually in each case
other than whose Liabilities will be fully discharged under the Ban ruptcy Code;
iv
relates to the acquisition or disposition of any business assets or
properties whether by merger sale of stoc sale of assets or otherwise for aggregate
consideration under such Contract in excess of 500 000 pursuant to which any earn-out
indemnification or deferred or contingent payment obligations remain outstanding in each
case excluding for the avoidance of doubt acquisitions of Inventory in the Ordinary
Course ;
v
under which a Seller Party is lessee of or uses holds or operates any
property real or personal owned by any other party including the Leased Real Property ;
vi
is a Contract A with any of the ten 10 largest suppliers from
which the Business purchased materials supplies services or other goods measured by
dollar volume of purchases from such suppliers for the period ended December 31 2021
such suppliers collectively referred to as Material Suppliers
B for the purchase of
materials supplies goods services Equipment or other assets pursuant to which the
Business would reasonably be expected to ma e payments of more than 500 000 during
any fiscal year other than a Contract with any Material Supplier that is otherwise disclosed
in subsection A above or C that relates to any single source supplier pursuant to
which goods or materials that are material to the Business are supplied to the Business from
an exclusive source;
vii
is a Contract other than purchase orders A with any of the ten
10 largest customers of the Business measured by dollar volume of sales to such
customers for the fiscal year ended December 31 2021 such customers collectively
referred to as the Material Customers or B with a direct or indirect customer of Seller
Parties other than a Material Customer pursuant to which Seller Parties received
aggregate net payments of more than 500 000 during the fiscal year ended December 31
2021;
viii contains any provision A limiting in any material respect the right
of a Seller Party to engage in any business including developing or commercializing any
products or providing any services compete with any Person or operate anywhere in the
world B granting any exclusivity right to any third party or containing a most favored
nation provision or any option right of first refusal or preferential or similar right in favor
of any third party or that is a ta e or pay or similar provision requiring the Business to
ma e a minimum payment for goods or services from third party suppliers irrespective of
usage in each case other than a Contract that can be terminated by the Company or one of
its Subsidiaries on sixty 60 days notice or less without resulting in a breach or violation
19
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of or any acceleration of any rights or obligations or the payment of any money under
such Contract;
ix
is a Contract x that contains an exclusive license of Intellectual
Property to or by the Seller Parties or y pursuant to which a Seller Party has a right to use
any Intellectual Property of any other Person which Intellectual Property is material to the
Acquired Assets as currently conducted excluding in each case A licenses that are
ancillary or incidental to the sale of goods or provision of services and B standard licenses
for computer software that is readily commercially available on a clic wrap or other
similar basis;
x

is a Contract with a Governmental Body;

xi
that is a collective bargaining or similar agreement with any labor
union or similar Person;
xii
A is a license sublicense development collaboration or royalty
agreement or other Contract relating to the use by a Seller Party of any material third-party
Intellectual Property other than commercially available software or software subject to
clic -through or shrin -wrap agreements or B is a license sublicense development
collaboration or royalty agreement or other Contract relating to the use of any Company
Owned Intellectual Property by any third party other than licenses granted to customers
resellers and distributors in the Ordinary Course pursuant to which a Seller Party receives
payments above 500 000 annually;
xiii is a Contract between any directors or officers of a Seller Party or
any of their Affiliates on the one hand and such Seller Party on the other hand; or
xiv is a commitment promise or agreement whether written oral or
otherwise to enter into any of the foregoing.
b
Subject to entry of the Sale Order and assumption by the applicable Seller
of the applicable Contract in accordance with applicable Law including satisfaction by Buyer of
any applicable Cure Costs and the Enforceability Exceptions i each Material Contract is valid
and binding on a Seller Party to the extent such Person is a party thereto as applicable and to the
nowledge of Seller Parties each other party thereto and is in full force and effect; ii each Seller
Party and to the nowledge of Seller Parties any other party thereto have performed all
obligations required to be performed by it under each Material Contract; iii except as a result of
the commencement of the Ban ruptcy Case no Seller Party has given or received written notice
of the existence of any breach or default on the part of any Seller Party under any Material Contract
or of any event of force majeure or similar event; iv there are no events or conditions which
constitute or after notice or lapse of time or both will constitute a default on the part of any Seller
Party or to the nowledge of Seller Parties any counterparty under such Material Contract; and
v to the nowledge of Seller Parties the Company has not received any notice from any Person
that such Person intends to terminate or not renew any Material Contract.
3.8.

Permits; Compliance with Laws. Except as set forth on Schedule 3.8 the Seller
20
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Parties and Acquired Entities and their respective manufacture and distribution of the Products are
and have been since the more recent of i anuary 1 2017 and ii the Applicable Acquisition
Date in compliance in all material respects with all Laws including Environmental Laws or
Orders applicable to the ownership and operation of the Acquired Assets. The Seller Parties and
their respective Acquired Entities hold and to the extent applicable have filed timely applications
to renew all licenses notifications franchises permits certificates registrations approvals
consents waivers clearances exemptions classifications variances orders tariffs rate schedules
and other authorizations from Governmental Bodies necessary for the lawful conduct of their
respective businesses collectively Permits except where the failure to hold the same would
not reasonably be expected to be material to the Acquired Assets the Assumed Liabilities and
the Business ta en as a whole. No Seller Party has received written notice nor to the nowledge
of Seller Parties any other notice from any Governmental Body claiming or alleging that it or any
Acquired Entity is not in compliance with any applicable Law or Order applicable to any of them
or the operation of their respective businesses in any material respect. Except as set forth on
Schedule 3.8 to the nowledge of Seller Parties there is no material claim action at law or in
equity arbitration proceeding complaint or investigation before or by any Governmental Body
or by or on behalf of any third party pending or threatened against the Seller Parties or the
Acquired Entities.
3.9.
Anti-Corruption Anti-Money Laundering and International Trade Compliance.
Except as set forth on Schedule 3.9 since the more recent of i anuary 1 2017 or ii the
Applicable Acquisition Date
a
Neither the Seller Parties the Company and the Acquired Entities nor their
employees has directly or indirectly i made offered promised to ma e or authorized any
unlawful payment gift or any other thing of value or advantage to any Person including any
foreign official as defined in the U.S. Foreign Corrupt Practices Act of 1977 ii requested or
received any unlawful payment gift or other thing of value or advantage or iii violated any
provision of the Anti-Corruption Laws Anti-Money Laundering Laws and International Trade
Laws.
b
The Seller Parties and each of the Acquired Entities have implemented
policies and procedures sufficient to prevent detect and deter violations of any Anti-Corruption
Laws Anti-Money Laundering Laws and International Trade Laws.
c
Neither the Seller Parties nor any of the Acquired Entities have received
any notice from any Governmental Body or any other Person regarding any actual or alleged
violation of or failure to comply with or Liability under any Anti-Corruption Laws Anti-Money
Laundering Laws and International Trade Laws.
d
Neither the Seller Parties nor any Acquired Entities have i acted directly
or indirectly on behalf of a Sanctioned Person nor are the Seller Parties the Company and
Subsidiaries Sanctioned Persons; ii unlawfully conducted any business or engaged in ma ing or
receiving any contribution of funds goods or services to or for the benefit of any Sanctioned
Person or iii unlawfully dealt in or otherwise engaged in any transaction relating to any
property or interests of Sanctioned Persons.
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e

The Seller Parties and the Acquired Entities are in compliance in all material
respects with i all U.S. Canada European Union South America China and other applicable
customs and import Laws and ii all preferential trade arrangements and free trade agreements
applicable in the jurisdictions where the Company operates collectively Customs Laws . The
Company and Subsidiaries have no outstanding duties fees tariffs or Taxes in connection with
any Customs Laws.
f
There are no pending or threatened Actions and no actions conditions or
circumstances that would reasonably be expected to give rise to any future Action or voluntary
disclosure against the Seller Parties or any Acquired Entities with respect to the any of the Laws
set forth in this Section 3.9.
g
Neither the Seller Parties nor any of the Acquired Entities is the subject of
any investigation public disclosure governmental prosecution or enforcement action charging
any violation of Anti-Money Laundering Laws nor to the nowledge of Seller Parties is there
any issue or circumstance indicating that they may become subject to any of such actions.
3.10. Seller Plans. With respect to each Seller Plan the Company has made available to
Buyer a complete list as of the date of this Agreement of each Seller Plan along with true and
complete copies to the extent applicable of i the current plan document or if the Seller Plan is
unwritten a written description of the material terms thereof including any amendments thereto
other than any document that the Seller Parties are prohibited from ma ing available to Buyer as
the result of applicable Law relating to the safeguarding of data privacy ii the most recent annual
report on Form 5500 filed with the Department of Labor iii the most recent IRS determination
or opinion letter received by the Company iv the most recent summary plan description v each
current material related insurance Contract or trust agreement vi the most recent actuarial report
financial statement and trustee report and vii all non-routine correspondence with the IRS or
United States Department of Labor since anuary 1 2021.
3.11.

Employees.

a
Schedule 3.11 a lists each Employee as of the date hereof along with his
or her i base salary ii title/position iii Fair Labor Standards Act classification iv date of
hire and v accrued paid time-off with respect to Employees based in the United States . Seller
Parties shall update Schedule 3.11 a three 3 Business Days before the Closing Date.
b
Except as set forth on Schedule 3.11 b during the ninety-day period
immediately preceding the Closing Date there have been no involuntary terminations by any
Seller Party of employment of any employees of the Company and the Acquired Entities outside
of the Ordinary Course.
3.12. Affiliate Transactions. Except as set forth on Schedule 3.12 to the nowledge of
Seller Parties no Affiliate of the Company other than any Seller or any of their Subsidiaries or
any officer or director of the Company or any of its Subsidiaries a is a party to any agreement or
transaction with the Company or its Subsidiaries having a potential or actual value or a contingent
or actual Liability exceeding 100 000 other than i employment arrangements in the Ordinary
Course and ii the Seller Plans b has any interest in any material property whether tangible or
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intangible used by the Company or its Subsidiaries or c owns any interest in or is an officer
director employee or consultant of any Person which is or is engaged in business as a Material
Supplier or Material Customer of the Company or any of its Subsidiaries.
3.13. Bro ers. Except for Houlihan Lo ey and SierraConstellation Partners LLC the
fees and expenses of which will be paid by the Company on or prior to the Closing Date no bro er
finder investment ban er financial advisor or other Person is entitled to any bro er s finder s
financial advisor s or other similar fee or commission or the reimbursement of expenses in
connection therewith in connection with the transactions contemplated hereby based upon
arrangements made by or on behalf of the Company or any of its Subsidiaries.
3.14. No Other Representations or Warranties. Except for the representations and
warranties expressly contained in this Article III as qualified by the Schedules and in accordance
with the express terms and conditions including limitations and exclusions of this Agreement
including the information contained on the Schedules the Express Representations or in the
officer s certificate of the Company delivered pursuant to Section 2.3 g no Seller Party nor any
other Person on behalf of the any Seller Party ma es any express or implied representation or
warranty with respect to any Seller Party or any of their respective Subsidiaries the Acquired
Assets or the Assumed Liabilities or with respect to any information statements disclosures
documents projections forecasts or other material of any nature made available or provided by
any Person or in that certain datasite administered by Datasite the Dataroom or elsewhere to
Buyer or any of its Affiliates or Advisors on behalf of Seller Parties or any of their Affiliates or
Advisors. Except with respect to the Express Representations all other representations and
warranties whether express or implied are hereby expressly disclaimed by each Seller Party and
neither Buyer nor any other Person have relied on the accuracy or completeness of any express or
implied representation or warranty with respect to any Seller Party or with respect to any other
information provided by or on behalf of any Seller Party.
ART C E V
REPRESENTAT ONS AND

ARRANT ES OF U ER

Buyer represents and warrants to the Company as follows as of the date hereof and as of
the Closing Date.
4.1.
Formation and Qualification. Buyer is a limited liability company validly existing
and in good standing under the laws of the State of Wyoming and has all requisite limited liability
company power and authority necessary to carry on its business as it is now being conducted
except other than with respect to Buyer s due incorporation and valid existence as would not
individually or in the aggregate reasonably be expected to have a material adverse effect on
Buyer s ability to consummate the transactions contemplated by this Agreement. Buyer is duly
licensed or qualified to do business and is in good standing where such concept is recognized
under applicable Law in each jurisdiction in which the nature of the business conducted by it or
the character or location of the properties and assets owned or leased by it ma es such licensing
or qualification necessary except where the failure to be so licensed qualified or in good standing
would not individually or in the aggregate reasonably be expected to have a material adverse
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effect on Buyer s ability to consummate the transactions contemplated by this Agreement. Buyer
is not in violation of any of the provisions of its organizational documents except as would not
reasonably be expected to be material to the Buyer.
4.2.
Authorization of Agreement. Buyer has all necessary limited liability company
power and authority to execute and deliver this Agreement and each Ancillary Agreement to which
it is a party and to perform its obligations hereunder and thereunder and to consummate the
transactions contemplated hereby and thereby. The execution delivery and performance by Buyer
of this Agreement and each Ancillary Agreement to which it is a party and the consummation by
Buyer of the transactions contemplated hereby and thereby subject to requisite Ban ruptcy Court
approvals have been or with respect to any Ancillary Agreement to which Buyer is a party will
be prior to the execution and delivery thereof duly authorized by all requisite corporate or similar
organizational action and no other corporate or similar organizational proceedings on its part are
or will be when so executed and delivered necessary to authorize the execution delivery and
performance by Buyer of this Agreement and the Ancillary Agreements and the consummation by
it of the transactions contemplated hereby and thereby. Subject to requisite Ban ruptcy Court
approvals this Agreement has been and at or prior to the Closing each Ancillary Agreement to
which it is a party will be duly executed and delivered by Buyer and assuming due authorization
execution and delivery hereof and thereof by the other parties hereto and thereto this Agreement
and each Ancillary Agreement to which it is a party constitutes a legal valid and binding
obligation of Buyer when so executed enforceable against Buyer in accordance with its terms
except that such enforceability may be limited by the Enforceability Exceptions.
4.3.

Conflicts; Consents and Approvals.

a
Assuming that a requisite Ban ruptcy Court approvals are obtained b
the notices authorizations approvals Orders permits or consents set forth on Schedule 4.3 are
made given or obtained as applicable c the requirements of any Foreign Competition Laws
are complied with and d any filings required by any applicable federal or state securities or blue
s y Laws are made neither the execution and delivery by Buyer of this Agreement nor the
consummation by Buyer of the transactions contemplated hereby nor performance or compliance
by Buyer with any of the terms or provisions hereof will i conflict with or violate any provision
of Buyer s articles of incorporation or bylaws or similar organizational documents ii conflict
with or violate any Law or Order applicable to Buyer iii conflict with violate or constitute a
breach of or default with or without notice or lapse of time or both under or result in the
acceleration of or give rise to a right of termination modification acceleration or cancelation of
any obligation or to the loss of any benefit any of the terms or provisions of material Contract to
which Buyer is a party or iv result in the creation of any Encumbrance other than a Permitted
Encumbrance on any properties or assets of Buyer or any of its Subsidiaries except in the case
of clauses ii through iv as would not individually or in the aggregate reasonably be expected
to have a material adverse effect on Buyer s ability to consummate the transactions contemplated
by this Agreement.
b
Buyer is not required to file see or obtain any notice authorization
approval Order permit or consent of or with any Governmental Body in connection with the
execution delivery and performance by Buyer of this Agreement or the consummation by Buyer
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of the transactions contemplated hereby except i any filings required to be made under any
Foreign Competition Laws ii such filings as may be required by any applicable federal or state
securities or blue s y Laws iii as otherwise set forth on Schedule 4.3 or iv where failure to
file see or obtain such notice authorization approval Order permit or consent would not
individually or in the aggregate reasonably be expected to prevent or materially delay the ability
of Buyer to consummate the transactions contemplated hereby.
4.4.
Financing. Buyer has and will have at the Closing sufficient funds in an aggregate
amount necessary to assume the Assumed Liabilities and to consummate all of the other
transactions contemplated by this Agreement. Buyer is and shall be capable of satisfying the
conditions contained in sections 365 b 1 C and 365 f of the Ban ruptcy Code with respect to
the Assigned Contracts and the related Assumed Liabilities.
4.5.
Bro ers. No bro er finder investment ban er financial advisor or other Person is
entitled to any bro er s finder s financial advisor s or other similar fee or commission or the
reimbursement of expenses in connection therewith in connection with the transactions
contemplated hereby based upon arrangements made by or on behalf of the Buyer.
4.6.
Credit Bid. The DIP Lenders as holders of all outstanding DIP Credit Agreement
Indebtedness delivered to Buyer on or prior to the date hereof a direction letter to fully authorize
Buyer to among other things enter into and perform and comply with this Agreement and
consummate the transactions contemplated hereby including the credit bid contemplated in
Section 2.1 a .
4.7.
No Litigation. To Buyer s nowledge there are no material Actions pending or
threatened against Buyer that will adversely affect in any material respect Buyer s consummation
of the transactions contemplated by this Agreement other than with respect to any objection
adversary proceeding or other contested matter which may be filed or otherwise arise in connection
with the Ban ruptcy Case .
4.8.
Investment Representation; Investigation. Buyer is acquiring the capital stoc or
other equity interests of the Acquired Entities for its own account with the present intention of
holding such securities for investment purposes and not with a view to or for sale in connection
with any distribution of such securities in violation of any federal or state securities Laws. Buyer
is an accredited investor within the meaning of Regulation D promulgated pursuant to the
Securities Act. Buyer has nowledge and experience in financial and business matters is capable
of evaluating the merits and ris s of the transactions contemplated by this Agreement and is able
to bear the substantial economic ris of such investment for an indefinite period of time. Buyer
has conducted its own independent investigation review and analysis of the Business and the
Acquired Assets and ac nowledges that it and its representatives have been provided adequate
access to the personnel properties assets premises boo s and records and other documents and
data of Seller Parties for such purpose.
4.9.
No Additional Representations or Warranties. Except for the representations and
warranties expressly contained in this Article I as qualified by the Schedules and in accordance
with the express terms and conditions including limitations and exclusions of this Agreement or
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in the officer s certificate delivered by Buyer pursuant to Section 2.4 c each Seller on behalf of
itself and each other Seller Party ac nowledges and agrees that neither Buyer nor any other Person
on behalf of Buyer ma es and none of the Seller Parties have relied on the accuracy or
completeness of any express or implied representation or warranty with respect to Buyer or with
respect to any other information provided by or on behalf of any Buyer.
ART C E V
AN RUPTC COURT MATTERS
5.1.

Ban ruptcy Actions.

a
As promptly as practicable after the date hereof and in any event in
accordance with the Milestones set forth in Exhibit A Seller Parties shall file with the Ban ruptcy
Court i the Petitions and ii a motion see ing approval of y the Bidding Procedures Order and
z the form of this Agreement and Seller Parties authority to enter into this Agreement the
Bidding Procedures Motion . The bidding procedures to be employed with respect to this
Agreement shall be those reflected in the Bidding Procedures Order. Buyer agrees and
ac nowledges that Seller Parties including through their representatives are and may continue
soliciting inquiries proposals or offers from third parties in connection with any Alternative
Transaction. To the extent permitted by the Ban ruptcy Court and applicable Law the Selling
Parties shall consider the value of the Liabilities or other obligations assumed or underta en by
Buyer pursuant to Sections 6.3 e 6.4 and 6.5 when evaluating the transactions contemplated by
this Agreement in comparison to other bids that the Seller Parties may receive for an proposed
Alternative Transaction if such Liabilities or other obligations would be applicable to such
proposed Alternative Transaction.
b
From the date hereof until the earlier of i the termination of this Agreement
in accordance with Article III and ii the Closing Date the Company shall diligently pursue the
entry of the Bidding Procedures Order and the Sale Order by the Ban ruptcy Court.
c
Buyer shall reasonably cooperate with the Company to assist in obtaining
the Ban ruptcy Court s entry of the Sale Order and any other Order reasonably necessary in
connection with the transactions contemplated by this Agreement including furnishing affidavits
non-confidential financial information or other documents or information for filing with the
Ban ruptcy Court and ma ing such Advisors of Buyer and the Seller Parties and their respective
Affiliates available to testify before the Ban ruptcy Court for the purposes of among other things
providing adequate assurances of performance by Buyer Section 365 of the Ban ruptcy Code and
demonstrating that Buyer is a good faith purchaser under Section 363 m of the Ban ruptcy
Code.
d
Each of the Company and Buyer shall appear formally or informally in the
Ban ruptcy Court if reasonably requested by the other Party or required by the Ban ruptcy Court
in connection with the transactions contemplated by this Agreement and eep the other reasonably
apprised of the status of material matters related to this Agreement including upon reasonable
request promptly furnishing the other with copies of notices or other communications received by
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any Seller from the Ban ruptcy Court or any third party and/or any Governmental Body with
respect to the transactions contemplated by this Agreement.
e
If an Auction is conducted and Buyer is not the prevailing party at the
conclusion of such Auction such prevailing party the Successful Bidder but is the next highest
bidder at the Auction Buyer shall be required to serve as a bac up bidder the Bac up Bidder
and eep Buyer s bid to consummate the transactions contemplated by this Agreement on the terms
and conditions set forth in this Agreement as the same may be revised in the Auction open and
irrevocable until this Agreement is otherwise terminated. If the Successful Bidder fails to
consummate the applicable Alternative Transaction as a result of a breach or failure to perform on
the part of such Successful Bidder the Bac up Bidder will be deemed to have the new prevailing
bid and the Company shall be required to consummate the transactions contemplated by this
Agreement on the terms and conditions set forth in this Agreement as the same may have been
improved upon in the Auction .
f
The Company and Buyer ac nowledge that this Agreement and the sale of
the Acquired Assets are subject to higher and better bids and Ban ruptcy Court approval. The
Company and Buyer ac nowledge that Seller Parties must ta e reasonable steps to demonstrate
that they have sought to obtain the highest or otherwise best price for the Acquired Assets
including giving notice thereof to the creditors of Seller Parties and other interested parties
providing information about the Company to prospective bidders entertaining higher and better
offers from such prospective bidders and in the event that additional qualified prospective bidders
desire to bid for the Acquired Assets conducting an Auction all in accordance with the Bidding
Procedures Order.
g
Notwithstanding any other provision of this Agreement to the contrary
Buyer ac nowledges that Seller Parties and their Affiliates and Advisors are and may continue
soliciting and/or responding to inquiries proposals or offers for the Acquired Assets and may
furnish any information with respect to or assist or participate in or facilitate in any other manner
any effort or attempt by any Person to do or see to do any of the foregoing in connection with
any Alternative Transaction all in accordance with the Bidding Procedures Order.
h
Buyer shall provide adequate assurance of future performance as required
under Section 365 of the Ban ruptcy Code for the Assigned Contracts. Buyer agrees that it will
ta e all actions reasonably required to assist in obtaining a Ban ruptcy Court finding that there has
been an adequate demonstration of adequate assurance of future performance under the Assigned
Contracts such as furnishing affidavits non-confidential financial information and other
documents or information for filing with the Ban ruptcy Court and ma ing Buyer s Advisors
available to testify before the Ban ruptcy Court.
5.2.
Cure Costs. Subject to entry of the Sale Order Buyer shall on or prior to the
Closing pay the Cure Costs and cure any and all other defaults and breaches under the Assigned
Contracts and Acquired Leased Real Property so that such Contracts may be assumed by the
applicable Seller and assigned to Buyer in accordance with the provisions of Section 365 of the
Ban ruptcy Code and this Agreement.
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5.3.
Sale Order. The Sale Order shall among other things a approve pursuant to
Sections 105 363 and 365 of the Ban ruptcy Code i the execution delivery and performance
by Seller Parties of this Agreement ii the sale of the Acquired Assets to Buyer on the terms set
forth herein and free and clear of all Encumbrances other than Encumbrances included in the
Assumed Liabilities and Permitted Encumbrances and iii the performance by Seller Parties of
their respective obligations under this Agreement; b authorize and empower Seller Parties to
assume and assign to Buyer the Assigned Contracts; c find that Buyer is a good faith buyer
within the meaning of Section 363 m of the Ban ruptcy Code find that Buyer is not a successor
to any Seller and grant Buyer the protections of Section 363 m of the Ban ruptcy Code; d find
that Buyer shall have no Liability or responsibility for any Liability or other obligation of any
Seller arising under or related to the Acquired Assets other than as expressly set forth in this
Agreement including successor or vicarious Liabilities of any ind or character including any
theory of antitrust environmental successor or transferee Liability labor law de facto merger or
substantial continuity; e find that Buyer has provided adequate assurance as that term is used in
Section 365 of the Ban ruptcy Code of future performance in connection with the assumption of
the Assigned Contracts; and f find that Buyer shall have no Liability for any Excluded Liability
as a result of the consummation of the transactions contemplated under this Agreement. Without
limiting Seller Parties obligation to ta e all such actions as are reasonably necessary to obtain
Ban ruptcy Court approval of the Sale Order Buyer agrees that it will promptly ta e reasonable
actions to assist in obtaining Ban ruptcy Court approval of the Sale Order including furnishing
affidavits or other documents or information for filing with the Ban ruptcy Court for purposes
among others of x demonstrating that Buyer is a good faith purchaser under Section 363 m
of the Ban ruptcy Code and y establishing adequate assurance of future performance within the
meaning of Section 365 of the Ban ruptcy Code. Nothing in this Agreement shall require Buyer
or its Affiliates to give testimony to or submit any pleading affidavit or information to the
Ban ruptcy Court or any Person that is untruthful or to violate any duty of candor or other fiduciary
duty to the Ban ruptcy Court or its sta eholders.
5.4.
Sale Free and Clear. Seller Parties ac nowledge and agree and the Sale Order shall
provide that except as otherwise provided in Section 1.3 on the Closing Date and concurrently
with the Closing all then existing or thereafter arising obligations Liabilities and Encumbrances
of against or created by Seller Parties or their ban ruptcy estate to the fullest extent permitted by
Section 363 of the Ban ruptcy Code shall be fully released from and with respect to the Acquired
Assets. On the Closing Date the Acquired Assets shall be transferred to Buyer free and clear of
all obligations Liabilities and Encumbrances other than Permitted Encumbrances and the
Assumed Liabilities to the fullest extent permitted by Section 363 of the Ban ruptcy Code.
5.5.
Approval. Seller Parties obligations under this Agreement and in connection with
the transactions contemplated hereby are subject to entry of and to the extent entered the terms
of any Orders of the Ban ruptcy Court including entry of the Sale Order . Nothing in this
Agreement shall require the Company or its Affiliates to give testimony to or submit a motion to
the Ban ruptcy Court that is untruthful or to violate any duty of candor or other fiduciary duty to
the Ban ruptcy Court or its sta eholders.
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ART C E V
COVENANTS AND AGREEMENTS
6.1.

Conduct of Business of Seller Parties.

a
Except as i required by applicable Law ii required by order of the
Ban ruptcy Court or restricted pursuant to the Ban ruptcy Code or the Financing Order or the DIP
Credit Agreement as the case may be iii for the Operating Exceptions or iv expressly
contemplated or required by this Agreement during the period from the date of this Agreement
until the Closing or such earlier date and time on which this Agreement is terminated pursuant to
Article III unless Buyer otherwise consents in writing such consent to be provided in Buyer s
sole discretion the Company shall and shall cause each of its Subsidiaries to carry on its and
their business in the Ordinary Course collect its accounts receivable in the Ordinary Course and
use its and their commercially reasonable efforts to preserve substantially intact their goodwill and
relationships with employees suppliers vendors licensors licensees distributors consultants
customers and other Persons having material relationships with the Company and its Subsidiaries
other than ma ing any payment of any pre-petition claim .
b
Except as i required by applicable Law ii required by order of the
Ban ruptcy Court or restricted pursuant to the Ban ruptcy Code or the Financing Order or the DIP
Credit Agreement as the case may be iii expressly contemplated or required by this Agreement
iv expressly set forth in Schedule 6.1 b v for Operating Exceptions or vi in the Ordinary
Course and without limiting the generality of the restrictions set forth in Section 6.1 a during the
period from the date of this Agreement until the Closing or such earlier date and time on which
this Agreement is terminated pursuant to Article III unless Buyer otherwise consents in writing
such consent not to be unreasonably withheld conditioned or delayed the Company shall not
and shall not cause its Subsidiaries not to do any of the following whether by merger operation
of law or otherwise
i
except pursuant to outstanding Contracts options warrants or Seller
Plans A issue sell encumber or grant any shares of the capital stoc or other equity or
voting interests or any securities or rights convertible into exchangeable or exercisable
for or evidencing the right to subscribe for any shares of such capital stoc or other equity
or voting interests or any rights warrants or options to purchase any shares of such capital
stoc or other equity or voting interests; B redeem purchase or otherwise acquire any of
the outstanding shares of capital stoc or other equity or voting interests or any rights
warrants or options to acquire any shares of such capital stoc or other equity or voting
interests C establish a record date for declare set aside for payment or pay any dividend
on or ma e any other distribution in respect of any shares of the capital stoc or other
equity or voting interests or D split combine subdivide or reclassify any shares of the
capital stoc or other equity or voting interests;
ii
except with respect to Excluded Liabilities issue incur assume or
otherwise become liable for i any indebtedness for borrowed money excluding for the
avoidance of doubt any indebtedness for borrowed money under the DIP Credit
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Agreement ii any notes mortgages bonds debentures or other debt securities or
warrants or other rights to acquire any notes mortgages bonds debentures or other debt
securities of the Company or any of its Subsidiaries iii any letters of credit security or
performance bonds or similar credit support instruments or overdraft facilities or cash
management programs of any Person iv any amounts owing as deferred purchase price
for property or services including any capital leases seller notes and earn out payments
or other contingent payment obligations or v any guarantee of any of the foregoing
obligations of another Person or any eep well or other agreement to maintain any
financial statement condition of another Person collectively Indebtedness ;
iii
sell divest distribute assign license mortgage pledge encumber
transfer lease or sublease to any Person or otherwise dispose of in a single transaction or
series of related transactions any of the material Acquired Assets except A Ordinary
Course dispositions of Inventory in exchange for fair value in cash and B dispositions of
obsolete or worn out assets;
iv
A voluntarily terminate or voluntarily and materially amend
supplement modify or waive any provision of any Material Contract that is designated as
an Assigned Contract at the time of such event;
v

materially modify or change the Brand Partners Structure of the

Business;
vi
voluntarily amend in any material respect or voluntarily cancel any
material insurance policy naming the Company or a Subsidiary of the Company as an
insured a beneficiary or a loss payable payee without first obtaining comparable substitute
insurance coverage with no lapse in coverage;
vii
transfer any assets whether tangible or intangible and including
Cash and Cash Equivalents employees or Liabilities between any Seller Party on the one
hand and NABC or NABC Properties on the other hand except in each case for any
assets employees or Liabilities that relate solely to the business of NABC or NABC
Properties; or
viii sell divest distribute assign or transfer to any Person or otherwise
dispose of in a single transaction or series of related transactions any of the real property
owned by any of the Acquired Entities.
It is understood and agreed that certain actions may be contemplated by one or more provisions of
this Section 6.1 b and in such event such action may only be ta en or omitted to be ta en if so
permitted by each such provision of this Section 6.1 b .
c
Notwithstanding the foregoing during any period of legally required full or
partial suspension of operations related to the CO ID-19 pandemic the Company and its
Subsidiaries may in connection with the CO ID-19 pandemic ta e such actions as are reasonably
necessary i to protect the health and safety of the Company s or its Subsidiaries employees and
other individuals having business dealings with the Company or its Subsidiaries and ii to respond
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to third-party supply or service disruptions caused by the CO ID-19 pandemic in a commercially
reasonable manner but only to the extent they are reasonable and prudent in light of the Business
and the circumstances giving rise to such adverse changes and reasonably consistent with policies
procedures and protocols recommended by the Centers for Disease Control and Prevention the
World Health Organization and other applicable Governmental Body. In any event the Company
will eep Buyer reasonably informed as to the actions ta en.
d
Nothing contained in this Agreement is intended to give Buyer or its
Affiliates directly or indirectly the right to control or direct the Company s or its Subsidiaries
operations or business prior to the Closing and nothing contained in this Agreement is intended
to give the Company directly or indirectly the right to control or direct Buyer s or its Subsidiaries
operations. Prior to the Closing each of Buyer and the Company shall exercise consistent with
the terms and conditions of this Agreement complete control and supervision over its and its
Subsidiaries respective operations.
6.2.

Access to Information.

a
From the date hereof until the Closing or the earlier termination of this
Agreement pursuant to Article III Seller Parties will and will cause its Acquired Entities and
Advisors and other representatives to provide Buyer and its Advisors with reasonable access and
upon reasonable advance notice and during regular business hours to the boo s and records
including wor papers schedules memoranda Tax Returns Tax schedules Tax rulings and
other Documents documents data files personnel and offices and properties of the Company
and its Subsidiaries in order for Buyer and its Advisors to access such information regarding the
Company and its Subsidiaries as is reasonably necessary in order to consummate the transactions
contemplated by this Agreement or otherwise as reasonably requested by Buyer in connection with
Buyer s investigation of the Company and the Acquired Entities; provided that disclosure or access
to such information does not violate applicable Laws and in each case that such access does not
unreasonably interfere with the normal operations of Seller Parties; provided further that the
Company and its Subsidiaries will use commercially reasonable efforts to provide a reasonable
alternative means of accessing any such information in a manner that is in compliance with
applicable Laws if available ; provided further that each Seller Party should be able to withhold
Documents and materials designated as Attorneys Eyes Only by any Seller that such Seller
reasonably and in good faith believes to constitute or encompass i matters prohibited from
disclosure by Law or Order and ii other information that constitutes highly
commercially/competitively sensitive information that if disclosed to Buyer would grant to Buyer
an unfair competitive advantage or otherwise intrude on any Seller s interest in maintaining its
internal operations or financial condition private and secret from competitors.
b
From and after the Closing for a period of seven 7 years following the
Closing Date or if earlier the closing of the Ban ruptcy Case or as may be applicable the earlier
liquidation or dissolution of the applicable Person Buyer will provide Seller Parties and their
Advisors with reasonable access during normal business hours and upon reasonable advance
notice to the boo s and records including wor papers schedules memoranda Tax Returns Tax
schedules Tax rulings and other Documents transferred to Buyer pursuant to this Agreement for
the purpose of examining and copying relating to the Acquired Assets the Excluded Assets the
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Assumed Liabilities or the Excluded Liabilities in each case in Buyer s possession or control and
solely to the extent concerning periods or occurrences prior to the Closing Date and reasonable
access during normal business hours and upon reasonable advance notice to personnel offices
and properties of Buyer as may be reasonably requested by the Company; provided in each case
that such access does not unreasonably interfere with the normal operations of Buyer; provided
further that nothing herein will require Buyer to provide access to or to disclose any information
to Seller Parties if such access or disclosure A would in Buyer s reasonable judgment
jeopardize any legal or similar privilege B would reasonably be expected to be in violation of
applicable Laws or the provisions of any agreement including any confidentiality agreement to
which Buyer or any of its Subsidiaries is bound or C would violate any fiduciary duty; provided
that Buyer and its Subsidiaries will use commercially reasonable efforts to provide a reasonable
alternative means of accessing any such information in a manner that is not inconsistent with the
foregoing; provided further that no such access shall be required pursuant to this Agreement in
connection with a proceeding between Buyer or any of its Affiliates on the one hand and any
Seller or any of its Affiliates on the other hand.
c
Unless otherwise consented to in writing by the other Parties no Party for
a period of seven 7 years following the Closing Date shall destroy alter or otherwise dispose of
any of the boo s and records relating to any period occurring on or prior to the Closing without
providing reasonable advance notice to such other Party and offering to permit such other Party
at its sole cost and expense to ma e copies of such boo s and records or any portion thereof that
such Party may intend to destroy alter or dispose of. From and after the Closing Buyer will and
will cause its employees to provide Seller Parties with reasonable assistance support and
cooperation upon reasonable advance notice and during normal business hours with Seller
Parties wind-down and related activities e.g. helping to locate documents or information related
to and assistance with preparation of Tax Returns or prosecution or processing of insurance/benefit
claims ; provided that such assistance support and cooperation does not x unreasonably interfere
with Buyer s business and operations or y require Buyer to incur any out-of-poc et costs or
expenses.
d
From and after the Closing for a period of seven 7 years following the
Closing Date or if earlier the closing of the Ban ruptcy Case Seller Parties will provide Buyer
and its Advisors with reasonable access during normal business hours and upon reasonable
advance notice to the boo s and records including wor papers schedules memoranda Tax
Returns Tax schedules Tax rulings and other documents relating to the Company or its
Subsidiaries for the purpose of examining and copying relating to the Acquired Assets the
Excluded Assets the Assumed Liabilities or the Excluded Liabilities with respect to periods or
occurrences prior to the Closing Date as may be reasonably requested by Buyer x to comply with
legal contractual regulatory stoc exchange and financial reporting requirements y to satisfy
any audit accounting or similar requirement or z to satisfy any other bona fide legal compliance
accounting or tax purpose; provided that nothing herein will require Seller Parties to provide access
to or to disclose any information to Buyer if such access or disclosure A would waive any
attorney-client privilege B would be in violation of applicable Laws or the provisions of any
agreement including any confidentiality agreement to which any Seller is bound C or would
violate any fiduciary duty of a director of a Seller; provided that Seller Parties will use
commercially reasonable efforts to provide a reasonable alternative means of accessing any such
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information in a manner that would not result in a waiver of any such privilege or violation of
applicable Laws or violate any fiduciary duty; provided further that no such access pursuant to this
Agreement shall be required in connection with a proceeding between Buyer or any of its
Affiliates on the one hand and any Seller or any of its Affiliates on the other hand.
e
Buyer agrees that it will not nowingly attempt to access any Privilege
Assets on any of the Acquired Assets. Buyer and Seller Parties will cooperate in good faith in
removing any such Privilege Assets or other internal communications between Seller Parties and
any Seller Affiliates representatives agents or Advisors with respect to the transactions
contemplated herein from the Acquired Assets.
6.3.

Employee Matters.

a
Buyer shall extend to such employees of Seller Parties the Employees
as Buyer shall determine in its sole discretion an offer of employment in a position that is
reasonably comparable to such Employee s position immediately prior to the Closing including
level of responsibility primary location of employment and authority on the terms set forth in
this Section 6.3 Transfer Offer that if accepted shall become effective immediately after the
Closing or for employees not actively at wor as of the Closing upon their return to active
employment . Employees who accept such Transfer Offers and begin active employment with
Buyer in accordance with this Section 6.3 a shall be referred to herein as Transferred
Employees. Effective as of the Closing or for employees not actively at wor as of the Closing
upon their return to active employment each Transferred Employee shall cease to be an employee
of Seller Parties or their Affiliates.
b
Seller Parties shall as soon as reasonably practicable provide to Buyer all
information reasonably requested by Buyer with respect to Buyer s compliance with its obligations
under this Section 6.3.
c
Effective as of the Closing Transferred Employees shall cease active
participation in the Seller Plans other than the Assumed Benefit Plans and Seller Parties shall
ta e all actions necessary so that the Buyer has no obligations with respect to any such Seller Plans.
d
The provisions of this Section 6.3 are for the sole benefit of the Parties to
this Agreement and nothing herein express or implied is intended or shall be construed to confer
upon or give any Person including for the avoidance of doubt any Employees or Transferred
Employees other than the Parties and their respective permitted successors and assigns any legal
or equitable or other rights or remedies with respect to the matters provided for in this Section 6.3
or under or by reason of any provision of this Agreement . Nothing contained herein express or
implied i shall be construed to establish amend or modify any benefit plan program agreement
or arrangement ii shall subject to compliance with the other provisions of this Section 6.3 alter
or limit Buyer s or Seller Parties ability to amend modify or terminate any particular benefit plan
program agreement or arrangement or iii is intended to confer upon any current or former
employee any right to employment or continued employment for any period of time by reason of
this Agreement or any right to a particular term or condition of employment.
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e
Buyer will or will cause its Affiliates to provide any required notice to
Transferred Employees under the Wor er Adjustment and Retraining Notification Act of 1988 as
amended or any similar Laws WARN Act and to otherwise comply with the WARN Act to
Transferred Employees with respect to any plant closing or mass layoff or group termination
or similar event under the WARN Act affecting Employees including as a result of the
consummation of transactions contemplated by this Agreement .
6.4.
Regulatory Approvals. Subject to Section 6.5 the Company will i ma e or cause
to be made all filings and submissions required to be made by Seller Parties under any applicable
Laws at Buyer s expense for the consummation of the transactions contemplated by this
Agreement set forth on Schedule 6.4 ii cooperate with Buyer in exchanging such information
and providing such assistance as Buyer may reasonably request in connection with any filings
made by the Buyer Group pursuant to Section 6.4 b and iii A supply promptly any additional
information and documentary material that may be requested in connection with the filings made
pursuant to this Section 6.4 a or Section 6.4 b and B use commercially reasonable efforts to
ta e all actions necessary to obtain all required clearances in connection with such filings.
b
Subject to Section 6.5 Buyer will and will cause its Affiliates and Advisors
to i ma e or cause to be made all filings and submissions required to be made by any member
of the Buyer Group under any applicable Laws for the consummation of the transactions
contemplated by this Agreement set forth on Schedule 6.4 ii cooperate with the Company in
exchanging such information and providing such assistance as the Company may reasonably
request in connection with any filings made by the Company pursuant to Section 6.4 a and iii
A supply promptly any additional information and documentary material that may be requested
in connection with the filings made pursuant to this Section 6.4 b or Section 6.4 a and B use
reasonable best efforts to ta e all actions necessary to obtain all required clearances in connection
with such filings.
c
The Parties have mutually determined that they will not submit a filing or
declaration to the Committee on Foreign Investment in the United States CFIUS under
Section 721 of the Defense Production Act of 1950 as amended and any interim or final rules
promulgated thereunder and implementing regulations at 31 C.F.R. Part 800 31 C.F.R. Part 801
and 31 C.F.R. Part 802 as amended based on their mutual agreement that no such filing is
necessary with respect to the transactions contemplated by this Agreement. In the event that
CFIUS directs the Parties to submit a filing the Parties agree to as promptly as practicable supply
any additional information and documentary material that may be requested by CFIUS in the form
of a formal filing and any subsequent requests for information and to ta e all other reasonably
necessary proper or advisable steps to see expeditious conclusion of the CFIUS review process.
In the event a filing fee is imposed by CFIUS Buyer shall be responsible for the prompt payment
of such fees.
6.5.
Antitrust Notification. The Company and Buyer will as promptly as practicable
and no later than ten 10 Business Days following the entry of the Bidding Procedures
Order ma e all notifications filings registrations or other materials required or necessary under
the Foreign Competition Laws set forth on Schedule 6.5 a . Each of the Company and Buyer will
and shall cause their respective Affiliates to furnish to each other s counsel such necessary
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information and reasonable assistance as the other may request in connection with its preparation
of any filing or submission that is necessary under such Foreign Competition Laws and will
provide any supplemental information requested by any Governmental Body as promptly as
practicable. Buyer and Seller Parties will use commercially reasonable efforts to comply as
promptly as practicable with any requests made for any additional information in connection with
such filings. Whether or not the transactions contemplated by this Agreement are consummated
Buyer will be responsible for all filing fees payable in connection with such filings.
b
Subject to the immediately following sentence the Company and Buyer
will use their commercially reasonable efforts to promptly obtain any clearance required or any
clearance that is otherwise advisable under such Foreign Competition Laws for the consummation
of this Agreement and the transactions contemplated hereby and will eep each other apprised of
the status of any communications with and any inquiries or requests for additional information
from any Governmental Body and will comply promptly with any such inquiry or request.
Notwithstanding anything contained in this Agreement to the contrary Buyer and its Affiliates
will not be required to i commence or otherwise ta e any action with respect to any litigation or
other Action or ii propose negotiate effect agree or enter into any consent decree consent
agreement or other agreement or arrangement to hold separate license sell divest or limit its
freedom with respect to any assets or businesses of Buyer and its Affiliates after the Closing or
which would otherwise impact their respective ability to retain operate or own any entities
product lines assets or facilities.
c
The Parties commit to instruct their respective counsel to cooperate with
each other in good faith and use commercially reasonable efforts to facilitate and expedite the
identification and resolution of any issues arising under such Foreign Competition Laws at the
earliest practicable dates. Such efforts and cooperation shall include counsel s underta ing i to
eep each other appropriately informed of communications from and to personnel of the reviewing
Governmental Bodies and ii to confer with each other regarding communications with such
Governmental Bodies and the content of any such communications including any analyses
clearances memoranda briefs arguments opinions proposals or presentations made or submitted
by or on behalf of any Party in connection with the identification and resolution of any issues
arising under such Foreign Competition Laws. Neither the Company nor Buyer will participate
in any meeting or discussion with any Governmental Body with respect of any such filings
applications investigation or other inquiry without giving the other Party prior notice of the
meeting or discussion and to the extent permitted by the relevant Governmental Body the
opportunity to attend and participate in such meeting or discussion which at the request of either
Buyer or the Company will be limited to outside antitrust counsel only . Each Party will have the
right to review subject to appropriate redactions for confidentiality and attorney-client privilege
concerns and approve the content of any presentations white papers or other written materials to
be submitted to any Governmental Body in advance of any such submission.
6.6.
Notification of Certain Matters. The Company will promptly notify Buyer in
writing of i any written notice from any Person alleging that the consent of such Person is or
may be required in connection with the transactions contemplated by this Agreement; ii any
written notice from any Governmental Body related to or in connection with the transactions
contemplated by this Agreement or any Action by any Governmental Body threatening or see ing
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to restrain enjoin or otherwise prohibit the consummation of the transactions contemplated by
this Agreement; and iii any event that has had or is reasonably expected to have a Material
Adverse Effect or otherwise cause or is reasonably expected to cause the failure of any condition
to Closing for the benefit of Buyer set forth in Article II.
6.7.
Further Assurances. Without prejudice to any other term or provision of this
Agreement from time to time as and when requested by any Party and at such requesting Party s
expense any other Party will execute and deliver or cause to be executed and delivered all such
documents and instruments and will ta e or cause to be ta en all such further or other actions as
such requesting Party may reasonably deem necessary or desirable to evidence and effectuate the
transactions contemplated by this Agreement and the transfer of title to the Acquired Assets to
Buyer or its designee s in accordance with the terms of this Agreement.
6.8.
Insurance Matters. Following the Closing Date Buyer shall have the right to ma e
claims and the right to any proceeds with respect to any Acquired Assets under any insurance
policies for occurrence-based claims pertaining to arising out of and inuring to the benefit of any
Seller for all periods prior to the Closing and for a period of six 6 months following the Closing
Seller shall use commercially reasonable efforts to see the maximum recovery or allow Buyer to
see recovery including by executing or delivering any document agreement instrument or other
information as Buyer may request to see such recovery under such insurance policies and Seller
shall cooperate with Buyer s reasonable requests if it see s recovery with respect to such matters
and shall remit or at Buyer s request direct any such insurer to pay directly to Buyer any
insurance proceeds actually obtained therefrom to Buyer or its designee; provided that i Buyer
shall advance such Seller Party s out-of-poc et costs and expenses of see ing such recovery ii
there shall be no actual or threatened litigation associated with such claim iii such Seller Party
must believe such claim is reasonable and made by Buyer in good faith and iv claims of Seller
Parties under such insurance policies shall have priority in right of recovery.
6.9.
Receipt of Misdirected Assets. From and after the Closing if any Seller or any of
its respective Affiliates receives any right property or asset that is an Acquired Asset the
applicable Seller shall promptly transfer or cause such of its Affiliates to transfer at Buyer s
expense such right property or asset and shall promptly endorse and deliver any such asset that
is received in the form of cash chec s or other documents to Buyer and such asset will be deemed
the property of Buyer held in trust by such Seller for Buyer until so transferred. From and after
the Closing if Buyer or any of its Affiliates receives any right property or asset that is an Excluded
Asset Buyer shall promptly transfer or cause such of its Affiliates to transfer without cost to
Seller Parties such asset and shall promptly endorse and deliver any such right property or asset
that is received in the form of cash chec s or other documents to the Company and such asset
will be deemed the property of the Company held in trust by Buyer for the Company until so
transferred.
6.10.

Ac nowledgment by Buyer.

a
Buyer ac nowledges and agrees on its own behalf and on behalf of the
Buyer Group that it has conducted an independent investigation and analysis of the Business
including its financial condition results of operations assets Liabilities properties Contracts
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environmental compliance employee matters regulatory compliance business ris s and prospects
of the Company and its Subsidiaries and the Acquired Assets and the Assumed Liabilities and in
ma ing its determination to proceed with the transactions contemplated by this Agreement Buyer
and the Buyer Group have other than the Express Representations relied solely on the results of
the Buyer Group s own independent investigation and analysis and have not relied on are not
relying on will not rely on and hereby disclaim any reliance on any Seller any Subsidiary any
Affiliate employees agent Advisor of Seller Parties any information statements disclosures
documents projections forecasts or other material made available to Buyer or any of its Affiliates
or Advisors in the Dataroom or the Projections or any information statements disclosures or
materials in each case whether written or oral made or provided by or as part of any of the
foregoing or any other Seller Party or any failure of any of the foregoing to disclose or contain
any information except for the Express Representations it being understood that Buyer and the
Buyer Group have relied on the Express Representations . Buyer ac nowledges and agrees on its
own behalf and on behalf of the Buyer Group that i the Express Representations are the sole and
exclusive representations warranties and statements of any ind made by Seller Parties to Buyer
or any member of the Buyer Group and on which Buyer or any member of the Buyer Group may
rely in connection with the transactions contemplated by this Agreement; and ii all such other
representations warranties and statements of any ind or nature expressed or implied whether in
written electronic or oral form including 1 the completeness or accuracy of or any omission to
state or to disclose any information other than solely to the extent set forth in the Express
Representations including in the Dataroom Projections meetings calls or correspondence with
management of the Company and its Subsidiaries any of the Seller Parties or any other Person on
behalf of the Company its Subsidiaries or any of the Seller Parties or any of their respective
Affiliates or Advisors and 2 any other statement relating to the historical current or future
business financial condition results of operations assets Liabilities properties Contracts
environmental compliance employee matters regulatory compliance business ris s and prospects
of the Company or any of its Subsidiaries or the quality quantity or condition of the Company s
or its Subsidiaries assets are in each case specifically disclaimed by the Company on its behalf
and on behalf of the Seller Parties and each Seller. Buyer on its own behalf and on behalf of the
Buyer Group x disclaims reliance on the items in clause ii in the immediately preceding
sentence which do not for the avoidance of doubt include Buyer s and the Buyer Groups
reliance on the Express Representations and y together with Seller Parties ac nowledges and
agrees that Buyer has relied on is relying on and will rely on only the Express Representations.
Without limiting the generality of the foregoing Buyer ac nowledges and agrees on its own
behalf and on behalf of the Buyer Group that neither the Company nor any other Person
including the Seller Parties has made is ma ing or is authorized by Seller Parties to ma e and
subject to Section 6.10 c
b
Without limiting the generality of the foregoing including any of the
Express Representations in connection with the investigation by the Buyer Group of the
Company and its Subsidiaries Buyer and the members of the Buyer Group and the Advisors of
each of the foregoing have received or may receive from or on behalf of the Company certain
projections forward-loo ing statements and other forecasts whether in written electronic or oral
form and including in the Dataroom management meetings etc. collectively Projections .
Buyer ac nowledges and agrees without limiting any of the Express Representations on its own
behalf and on behalf of the Buyer Group that i such Projections are being provided solely for
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the convenience of Buyer to facilitate its own independent investigation of the Company and its
Subsidiaries ii there are uncertainties inherent in attempting to ma e such Projections iii Buyer
is familiar with such uncertainties and iv Buyer is ta ing full responsibility for ma ing its own
evaluation of the adequacy and accuracy of all Projections including the reasonableness of the
assumptions underlying such Projections .
c
Buyer ac nowledges and agrees that a there can be no assurances that the
Chinese License or the Noni License will continue to be in force and effect upon or following the
Closing if the consent of any third party is required in connection with the transactions
contemplated hereby b there can be no assurances that employees of the Company and its
Subsidiaries will continue their employment with the Company and its Subsidiaries through the
Closing that they will except Buyer s offer if any and become Transferred Employees that
members of the Brand Partners Structure will continue to participate in the Business or that any
of the foregoing Persons will not be solicited and hired or engaged by other third parties and
c the status of the foregoing matters shall not constitute a condition to Purchaser s obligation to
consummate the Closing in accordance with the terms of this Agreement; provided that nothing in
this Section 6.11 c shall limit the representations and warranties made in Article III.
d
Nothing in this Section 6.10 nor anything else in this Agreement shall limit
any rights or remedies available to Buyer in the case of a claim of Fraud.
6.11.

Directors and Officers Indemnification.

a
Following the Closing until the six 6 year anniversary thereof Buyer shall
cause the Acquired Entities not to amend repeal or otherwise modify the Acquired Entities
constitutive documents as in effect as of the date of this Agreement in any manner that would
adversely affect the rights to indemnification or exculpation thereunder of individuals who are or
were directors or officers of the Acquired Entities prior to the Closing. Buyer shall not following
the Closing ta e any action to cancel or otherwise reduce coverage under any tail insurance
policies purchased by the Acquired Entities prior to the Closing otherwise in accordance with this
Agreement ; provided that no out of poc et payments or other obligations shall be required of the
Acquired Entities or the Buyer Group with respect to such policies or indemnification obligations
under the constitutive documents after the Closing.
b
Prior to the Closing Seller Parties shall at their sole cost and expense use
commercially reasonable efforts to obtain a six 6 -year pre-paid irrevocable and non-cancellable
directors and officers fiduciary and employment practices liability tail insurance covering the
persons insured under the Seller Parties directors and officers fiduciary and employment
practices liability insurance in effect as of the Closing but only in their respective capacities at the
Acquired Entities such persons Insured Persons with respect to any actual or alleged error
misstatement misleading statement act omission circumstance event neglect breach of duty or
any matter claimed against an Insured Person by reason of him or her serving in such capacity in
each case that actually or allegedly existed or occurred at or prior to the Closing including in
connection with the approval or execution of the transactions contemplated by this Agreement
Transaction Agreements or this Agreement or arising out of relating to or resulting from the
Transaction Agreements and this Agreement from insurance carriers with A.M. Best financial
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strength ratings of A- or better and with terms and conditions customary for private-company
level directors and officers fiduciary and employment practices liability insurance.
Notwithstanding anything in this Agreement to the contrary the Seller Parties may reduce the term
or the coverage limits applicable to the insurance policy or endorsement contemplated by this
Section 6.11 b prior to or as of the Closing to the extent necessary to prevent the Seller Parties
from becoming administratively insolvent in the determination of the Ban ruptcy Court or in the
good faith determination of the Seller Parties.
6.12. No Successor Liability. The Parties intend that to the fullest extent permitted by
applicable Law including under Section 36 of the Ban ruptcy Code upon the closing Buyer
shall not be deemed to a be the successor of any Seller b have de fact or otherwise merged
with or into Seller Parties c be a mere continuation or substantial continuation of Seller Parties
or the enterprise s of Seller Parties or d be liable or have any Liability for any acts or omissions
of Seller Parties in the conduct of their businesses or arising under or related to the Acquired Assets
other than as expressly set forth and agreed in this Agreement. Without limiting the generality of
the foregoing and except as otherwise expressly provided in this Agreement the Parties intend
that Buyer shall have no Liability for any Encumbrance other than the Assumed Liabilities and
Permitted Encumbrances on the Acquired Assets against Seller Parties or any of Seller Parties
predecessors or Affiliates and Buyer shall have no successor or vicarious liability of any ind or
character whether nown or un nown as of the Closing Date or in connection with the transactions
contemplated to occur on the Closing whether now existing or hereafter arising or whether fixed
or contingent with respect to the Business the Acquired Assets or any Liability of Seller Parties
arising prior to or relating to any period occurring prior to the Closing Date. The Parties agree
that the Sale Order shall contain provisions substantially in the form set forth in this Section 6.12.
ART C E V
COND T ONS TO C OS NG
7.1.
Conditions Precedent to the Obligations of Buyer and Seller Parties. The respective
obligations of each Party to this Agreement to consummate the transactions contemplated by this
Agreement are subject to the satisfaction or to the extent permitted by Law written waiver by
each of the Company and Buyer in their respective sole discretion on or prior to the Closing Date
of each of the following conditions
a
no court or other Governmental Body has issued enacted entered
promulgated or enforced any Law or Order that has not been vacated withdrawn or overturned
restraining enjoining or otherwise prohibiting the consummation of the transactions contemplated
by this Agreement; and
b
the Ban ruptcy Court shall have entered the Bidding Procedures Order the
Sale Order and the Financing Order and such orders shall not have been reversed modified
amended or stayed.
7.2.
Conditions Precedent to the Obligations of Buyer. The obligations of Buyer to
consummate the transactions contemplated by this Agreement are subject to the satisfaction or to
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the extent permitted by Law written waiver by Buyer in its sole discretion on or prior to the
Closing Date of each of the following conditions
a
i the representations and warranties made by Seller Parties in Article III
other than the Seller Fundamental Representations shall be true and correct in each case as of
the Closing Date with the same force and effect as though all such representations and warranties
had been made as of the Closing Date other than representations and warranties that by their terms
address matters only as of another specified date which shall be so true and correct only as of such
other specified date except where the failure of such representations and warranties to be true
and correct without giving effect to any limitation as to materiality material adverse effect
Material Adverse Effect or similar qualifiers contained therein other than material
wea nesses in Section 3.5 b and the word Material when used in the instances of the defined
terms Material Contract Material Customer and Material Supplier has not had and would
not reasonably be expected to have individually or in the aggregate a Material Adverse Effect
and ii the representations and warranties set forth in Sections 3.1 other than the last sentence of
Section 3.1 a the last sentence of Section 3.1 b and Section 3.1 c 3.2 3.3 solely with respect
to clause i thereof 3.4 and 3.13 collectively the Seller Fundamental Representations shall
be true and correct in all material respects other than for de ini i inaccuracies in each case as
of the Closing Date with the same force and effect as though all such representations and warranties
had been made as of the Closing Date other than representations and warranties that by their terms
address matters only as of another specified date which shall be so true and correct only as of such
other specified date ;
b
Seller Parties shall have performed or complied with or caused to be
performed or complied with in all material respects all of the obligations and covenants required
by this Agreement to be performed or complied with by Seller Parties on or prior to the Closing;
c
Seller Parties shall have delivered or caused to be delivered to Buyer all of
the items set forth in Section 2.3;
d
The Ban ruptcy Court shall have entered the Sale Order and such Sale
Order shall have become a Final Order; and
e
no Material Adverse Effect shall have occurred based on facts events or
circumstances first arising after the Effective Date and then be continuing.
7.3.
Conditions Precedent to the Obligations of the Seller Parties. The obligations of
Seller Parties to consummate the transactions contemplated by this Agreement are subject to the
satisfaction or to the extent permitted by Law written waiver by the Company in its sole
discretion on or prior to the Closing Date of each of the following conditions
a
the representations and warranties made by Buyer in Article I shall be true
and correct in each case as of the Closing Date with the same force and effect as though all such
representations and warranties had been made as of the Closing Date other than representations
and warranties that by their terms address matters only as of another specified date which shall be
so true and correct only as of such other specified date except where the failure of such
representations or warranties to be so true and correct without giving effect to any limitation as
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to materiality
material adverse effect
Material Adverse Effect or similar qualifiers
contained therein would not materially impair or prevent Buyer s ability to consummate the
transactions contemplated by this Agreement;
b
Buyer shall have performed or complied with or caused to be performed or
complied with in all material respects all of the obligations and covenants required by this
Agreement to be performed or complied with by Buyer on or prior to the Closing; and
c
Buyer shall have delivered or caused to be delivered to Seller Parties all of
the items set forth in Section 2.4.
ART C E V
TERM NAT ON
8.1.
Termination of Agreement. This Agreement may be terminated only in accordance
with this Section 8.1. This Agreement may be terminated and the transactions contemplated
hereby abandoned at any time prior to the Closing
a

by the mutual written consent of the Company and Buyer;

b
by i mutual written consent of Buyer and the Company or ii by written
notice of either Buyer or the Company to the other Party upon the issuance by any Governmental
Body of a Final Order restraining enjoining or otherwise prohibiting the consummation of the
transactions contemplated by this Agreement or declaring unlawful the transactions contemplated
by this Agreement and such Order having become final and non-appealable; provided that no
termination may be made by a Party under this Section 8.1 b if the issuance of such Order was
primarily caused by the breach by such Party including with respect to the Company any of its
Subsidiaries with respect to or action or inaction of such Party including with respect to the
Company any of its Subsidiaries in violation of any obligation or condition of this Agreement
such that the satisfaction of any condition set forth in Sections 7.2 a or 7.2 b or Sections 7.3 a
or 7.3 b as applicable at the Closing would then be prevented;
c
by i mutual written consent of Buyer and the Company or ii by written
notice of either Buyer or the Company to the other Party if the Closing shall not have occurred on
or before October 31 2022 the Outside Date ; provided that a Party shall not be permitted to
terminate this Agreement pursuant to this Section 8.1 c if the failure of the Closing to have
occurred on or prior to the Outside Date was primarily caused by the breach by such Party
including with respect to the Company any of its Subsidiaries with respect to or action or
inaction of such Party including with respect to the Company any of its Subsidiaries in violation
of any obligation or condition of this Agreement such that the satisfaction of any condition set
forth in Sections 7.2 a or 7.2 b or Sections 7.3 a or 7.3 b as applicable at the Closing would
then be prevented.
d
by written notice from Buyer to the Company if i the Company or any of
its Subsidiaries see s to have the Ban ruptcy Court enter an Order dismissing or converting into
cases under chapter 7 of the Ban ruptcy Code any of the cases commenced by Seller Parties under
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chapter 11 of the Ban ruptcy Code and comprising part of the Ban ruptcy Cases or if a trustee or
examiner with expanded powers to operate or manage the financial affairs or reorganization of the
Company is appointed in the Ban ruptcy Case or ii an order or dismissal conversion or
appointment is entered for any reason and not reversed or vacated within fourteen 14 days after
entry thereof;
e
by written notice from the Company to Buyer upon a breach of any
covenant or agreement on the part of Buyer set forth in this Agreement or if any representation or
warranty of Buyer set forth herein will have become untrue or incorrect in each case such that
any condition set forth in Section 7.3 a or 7.3 b would be incapable of being satisfied at the
Closing; provided that i Seller Parties shall have provided notice to Buyer of such breach at least
five 5 Business Days prior to the effectiveness of such termination and if such breach is curable
then the Company may not terminate this Agreement under this Section 8.1 e unless such breach
has not been cured by the date which is the earlier of A the Outside Date and B ten 10 days
after such notice is validly delivered and ii the right to terminate this Agreement pursuant to this
Section 8.1 e will not be available to the Company at any time that any Seller Party is in breach
of any covenant representation or warranty hereunder such that the satisfaction of any condition
set forth in Section 7.2 a or 7.2 b at the Closing would then be prevented;
f
by written notice from Buyer to the Company upon a breach of any
covenant or agreement on the part of any Seller Party or Acquired Entity or if any representation
or warranty of any Seller Party will have become untrue or incorrect in each case such that any
condition set forth in Section 7.2 a or 7.2 b would be incapable of being satisfied at the Closing;
provided that i Buyer shall have provided notice to Seller Parties of such breach at least five 5
Business Days prior to the effectiveness of such termination and if such breach is curable by such
Seller Party then Buyer may not terminate this Agreement under this Section 8.1 f unless such
breach has not been cured by the date which is the earlier of A the Outside Date and B ten 10
days after such notice is validly delivered and ii the right to terminate this Agreement pursuant
to this Section 8.1 f will not be available to Buyer at any time that Buyer is in material breach of
any covenant representation or warranty hereunder such that the satisfaction of any condition set
forth in Section 7.3 a or 7.3 b at the Closing would then be prevented;
g
by i mutual written consent of Buyer and the Company or ii by written
notice of the Company to Buyer and without any requirement of the Company to deliver any
notice of such termination to Buyer if any Seller Party has agreed to enter into one or more
Alternative Transactions;
h
by written notice from i either Buyer or the Company to the other Party
if A Buyer is not the Successful Bidder at the Auction and B the Ban ruptcy Court approves
an Alternative Transaction with the Successful Bidder; provided that if Buyer is the Bac up Bidder
at the Auction the right of Buyer to terminate this Agreement pursuant to this Section 8.1 h shall
not be available to Buyer until the Outside Date; ii Buyer to the Company if the Ban ruptcy
Court approves an Alternative Transaction other than in connection with the Auction or iii either
Buyer or the Company to the other Party if the Ban ruptcy Court approves an Alternative
Transaction pursuant to a plan of reorganization that is in form and substance reasonably
acceptable to Buyer in writing;
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i
by written notice from Buyer to the Company if under Section 363 of
the Ban ruptcy Code Buyer is disallowed from providing a credit bid or otherwise bidding on
such other terms as may be agreed by Buyer in its sole discretion as contemplated by this
Agreement in connection with the payment of the Purchase Price;
j
by written notice from Buyer to the Company if any Seller Party announces
any stand-alone plan of reorganization or liquidation or supports any such plan filed by any other
Party other than a wind-down plan of the Seller Parties estates following the consummation of
the transactions contemplated by this Agreement;
by written notice from Buyer to the Company if the Bidding Procedures
Order has not been entered prior to twenty-one 21 days after the Petition Date or does not contain
approval of the Brea up Fee or the Expense Reimbursement or any other Milestone does not occur
at or prior to the deadline for such Milestone set forth in Exhibit A subject to the terms and
limitations set forth in Exhibit A;
l
by written notice from either Buyer or the Company to the other Party if an
Order of the Ban ruptcy Court is entered denying approval of the Bidding Procedures Order or
the Sale Order and such Order becomes final and non-appealable; or
m
by written notice from Buyer to the Company if an Event of Default under
the DIP Credit Agreement has occurred and is continuing;
For the avoidance of doubt each condition permitting termination of this Agreement set forth in
this Section 8.1 shall be considered separate and distinct from each other such condition and if
more than one termination condition set forth in this Section 8.1 is applicable the Party exercising
any such termination right shall have the right to choose the termination condition pursuant to
which this Agreement is to be terminated.
8.2.

Effect of Termination.

a
In the event of termination of this Agreement pursuant to Section 8.1 this
Agreement shall forthwith become void and except as otherwise provided in this Section 8.2 there
shall be no Liability on the part of any Party or any of its partners officers directors or
shareholders; provided that this Section 8.2 and Article
shall survive any such termination;
provided further that no termination will relieve any Party from any Liability from any Willful
Breach of this Agreement prior to the date of such termination for Fraud; provided that if the
Brea up Fee is due to Buyer in connection with such termination such Brea up Fee shall be
Buyer s exclusive remedy.
b
Notwithstanding anything in this Agreement to the contrary i in the event
this Agreement is terminated pursuant to Section 8.1 f Section 8.1 g or Section 8.1 h the
Company agrees to pay Buyer a termination fee in the amount of two and one-half percent 2.5
of the Purchase Price the Brea up Fee which shall be payable x upon consummation of any
Alternative Transaction following a termination of this Agreement if terminated pursuant to
Section 8.1 g or Section 8.1 h or y within two 2 Business Days after the termination of this
Agreement if terminated by Buyer pursuant to Section 8.1 f ; and ii in the event this Agreement
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is terminated for pursuant to Section 8.1 other than a termination by the Company pursuant to
Section 8.1 e the Company agrees to pay Buyer the Expense Reimbursement subject to
approval by the Ban ruptcy Court and without the requirement of any notice or demand from
Buyer by wire transfer of immediately available funds to a ban account designated by Buyer x
for a termination pursuant to Section 8.1 g or Section 8.1 h upon consummation of any
Alternative Transaction or y for any other termination pursuant to Section 8.1 other than
pursuant to Section 8.1 e within two 2 Business Days after the earlier to occur of A the date
this Agreement is terminated by Buyer pursuant to Section 8.1 and B the date this Agreement is
terminated by the Company pursuant to Section 8.1. For the avoidance of doubt pursuant to the
Bidding Procedures Order and subject to approval by the Ban ruptcy Court the claim of Buyer
in respect of the Brea up Fee and the Expense Reimbursement is and constitutes an allowed superpriority administrative expense claim against the Company under Sections 503 and 507 b of the
Ban ruptcy Code in the Ban ruptcy Case senior to all other administrative expense claims of the
Company.
c
The Parties ac nowledge and agree that the agreements contained in this
Section 8.2 are an integral part of the transactions contemplated by this Agreement and that
without these provisions the Parties would not enter into this Agreement.
ART C E
TA ES
9.1.
Transfer Taxes. Any sales use purchase transfer franchise deed fixed asset
stamp value added motor vehicle registration excise documentary stamp or other Taxes nonTaxes and all filing and recording charges and any interest penalties and additions with respect
to such Taxes and fees payable by reason of the consummation of the transactions contemplated
by this Agreement including the sale of the Acquired Assets or the assumption of the Assumed
Liabilities under this Agreement or the transactions contemplated hereby in any U.S. or foreign
jurisdiction the Transfer Taxes shall be borne by 50 by the Buyer and 50 by the Seller
Parties regardless of the party on whom liability is imposed under the provisions of the Laws
relating to such Transfer Taxes. Buyer shall file all necessary Tax Returns with respect to Transfer
Taxes. Seller Parties and Buyer shall cooperate to ensure that all such Transfer Taxes are timely
paid and all Tax Returns related to the Transfer Taxes are timely filed. Seller Parties and Buyer
shall use commercially reasonable efforts and cooperate in good faith to exempt all such
transactions from any Transfer Taxes. Buyer shall and shall cause its Subsidiaries as applicable
to as soon as practicable after any payment of any Transfer Taxes to the relevant Governmental
Body deliver to Seller Parties the original or a certified copy of a receipt issued by the relevant
Governmental Body evidencing such payment and any tax certificates or forms in respect of such
Transfer Taxes and any other form or other information that could aid in the recovery of any such
Transfer Taxes in a form reasonably satisfactory to Seller Parties.
9.2.
Allocation of Purchase Price. For U.S. federal and applicable state and local
income Tax purposes Buyer Seller Parties and their respective Affiliates shall consistent with
1

Subject to Tax specialist review
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the requirements of Section 1060 of the Code and the regulations promulgated thereunder and any
similar provision of applicable Law allocate the Purchase Price and any Assumed Liabilities
treated as part of the purchase price for applicable income Tax purposes among the Acquired
Assets in accordance with the methodology set forth in Schedule 9.2 the Allocation
Methodology . As soon as commercially practicable but no later than forty-five 45 days
following the determination of the final Purchase Price Buyer shall provide a proposed allocation
to Seller Parties setting forth the allocation of the Purchase Price and other amounts treated as
Purchase Price for U.S. federal income Tax purposes among the Acquired Assets in accordance
with the Allocation Methodology the Allocation . If Seller Parties fail to deliver a written
objection in accordance with this Section 9.2 the Allocation will be conclusive and binding on all
Parties. If Seller Parties deliver a written objection on the grounds that the draft Allocation is
inconsistent with the Allocation Methodology which objection sets forth in reasonable detail their
objections within twenty 20 Business Days after receipt of the draft Allocation proposed by
Buyer then Buyer and Seller Parties shall negotiate in good faith to resolve any such objection
and if Seller Parties and Buyer cannot resolve such dispute within thirty 30 days of Buyer s
receipt of Seller Parties objection then a nationally recognized accounting firm mutually
acceptable to Buyer and Seller Parties shall resolve such dispute and the resolution of such dispute
shall be final and binding on the Parties. The Parties and their respective Affiliates shall file all
Tax Returns in accordance with such Allocation as finally determined under this Section 9.2 and
not ta e any Tax related action inconsistent with the Allocation in each case unless otherwise
required by a determination within the meaning of Section 1313 a of the Code.
9.3.
Cooperation. Buyer and Seller Parties shall reasonably cooperate as and to the
extent reasonably requested by the other Party in connection with the filing of Tax Returns and
any Action audit litigation or other proceeding with respect to Taxes.
9.4.

Preparation of Tax Returns and Payment of Taxes.

a
Except as otherwise provided by Section 9.1 Buyer shall prepare and timely
file all Tax Returns with respect to the Acquired Assets including of the Acquired Entities for
any Tax period ending on or before the Closing Date.
b
Buyer shall prepare and timely file all other Tax Returns with respect to the
Acquired Assets for any Straddle Period including of any Acquired Entities that are not addressed
by Section 9.4 a . With respect to any Pre-Closing Tax Period or Straddle Period Buyer shall
prepare such Tax Returns consistent with past practice except as otherwise required by applicable
Law. Buyer shall provide Company with a draft of such Tax Returns along with a calculation of
the amount of the Taxes consistent with Section 9.4 c that relate to the portion of the period ending
on the Closing Date and are the responsibility of Seller Parties at least thirty 30 days prior to the
filing of any such Tax Return; provided that if such Tax Return is due less than forty-five 45
days after Closing then Buyer shall deliver a draft of such Tax Return as soon as practicable after
the Closing. Buyer shall incorporate any changes reasonably requested by Seller Parties with
respect to such Tax Returns.
c
All real property taxes personal property taxes ad valorem and similar
periodic Taxes and obligations levied on or with respect to the Acquired Assets for any Straddle
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Period collectively the Apportioned Obligations shall be apportioned between Seller Parties
on the one hand and Buyer on the other hand based on the number of days of such taxable period
included in the Pre-Closing Tax Period and the number of days included in the Post-Closing Tax
Period. Seller Parties shall be liable for the proportionate amount of such Taxes that is attributable
to the Pre-Closing Tax Period Straddle Period Taxes and Buyer shall be liable for the
proportionate amount of such Taxes that is attributable to the Post-Closing Tax Period. The
Apportioned Obligations shall be prorated based on the most recent available Tax statement latest
Tax valuation and latest bills as of the Closing. If the Closing occurs before the Tax rate is fixed
for the then current fiscal or calendar year whichever is applicable the proration of the
corresponding Taxes shall be on the basis of the tax rate for the last preceding year applied to the
latest assessed valuation.
d
Except as expressly provided in Section 9.4 e Buyer shall not file any Tax
Return file an amendment to any previously-filed Tax Return or otherwise ta e any Tax position
that has the effect of increasing any Tax due for a Pre-Closing Tax Period or portion of a Straddle
Period ending on the Closing Date or would reasonably be expected to otherwise adversely affect
Seller Parties. Following the Closing Buyer shall not and shall not permit the Acquired Entities
to 1 ma e revo e or change any material Tax election or method of accounting 2 enter into
any closing agreement with any taxing authority 3 settle or compromise any material Tax claim
or assessment 4 surrender any right to claim a Tax refund 5 consent to any extension or waiver
of the limitation period applicable to any claim or assessment with respect to Taxes or 6 enter
into any voluntary disclosure of similar arrangement other than in the Ordinary Course and
consistent with past practice ; in each case with respect to a Pre-Closing Tax Period and solely to
the extent such action would reasonably be expected to adversely affect Seller Parties or increase
the amount of any Taxes for which they are responsible under this Agreement.
e
Buyer shall not ma e any election pursuant to Section on 336 e Section
338 g and/or Section 338 h 10 of the Code and any similar provisions of state Tax Law with
respect to the purchase of the Acquired Entities hereunder collectively the Tax Elections
without the prior written consent of the Seller Entities which consent the Seller Entities may
withhold in their sole discretion
f
Seller Parties shall be entitled to any refund or credit in lieu of a refund of
Taxes with respect to the Acquired Assets including the Acquired Entities for any Pre-Closing
Tax Period or the pre-Closing portion of any Straddle Period a Pre-Closing Refund . If
following the Closing the Buyer or any of its Affiliates including the Acquired Entities receives
a Pre-Closing Refund it shall promptly pay such Pre-Closing Refund to Seller Parties.
ART C E
M SCE

ANEOUS

10.1. Non-Survival of Representations and Warranties and Certain Covenants; Certain
Waivers. Each of the representations and warranties and the covenants and agreements to the
extent and solely to the extent such covenant or agreement contemplates or requires performance
by such Party prior to the Closing of the Parties set forth in this Agreement or in any other
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document contemplated hereby or in any certificate delivered hereunder or thereunder will
terminate effective immediately as of the Closing such that no claim for breach of any such
representation warranty covenant or agreement detrimental reliance or other right or remedy
whether in Contract in tort at law or in equity may be brought with respect thereto after the
Closing. Each covenant and agreement that contemplates performance at or following the Closing
will in each case and to such extent expressly survive the Closing in accordance with its terms
and if no term is specified then until the earlier of the time such covenant is fully performed and
the one 1 year anniversary of the Closing Date and nothing in this Section 10.1 will be deemed
to limit any rights or remedies of any Party for breach of any such surviving covenant or agreement.
Buyer and Seller Parties ac nowledge and agree on their own behalf and on behalf of the Buyer
Group or the Seller Parties and if requested by Buyer following the Closing Seller Parties shall
cause the other Seller Parties to agree as the case may be that the agreements contained in this
Section 10.1 a requiring performance on or after the Closing will survive the Closing until the
earlier of the date that such covenant or agreement as applicable is fully performed and the one 1
year anniversary of the Closing Date; b are an integral part of the transactions contemplated
hereby and that without the agreements set forth in this Section 10.1 none of the Parties would
enter into this Agreement and c for the avoidance of doubt the Parties i intend the time periods
contemplated by this Section 10.1 to shorten replace and supersede as may be applicable any
statute of limitations that may otherwise be applicable and ii ac nowledge and agree that such
shortening replacing or supersession of any such statute of limitations is reasonable and
appropriate. Notwithstanding anything contained in this Agreement to the contrary including in
this Section 10.1 nothing set forth herein shall limit any right or remedies available to any Buyer
or any member of Buyer Group in respect of Fraud.
10.2. Expenses. Whether or not the Closing ta es place except as otherwise provided in
this Agreement including Section 8.2 and without limiting any obligation under the DIP Credit
Agreement all fees costs and expenses including fees costs and expenses of Advisors incurred
in connection with the negotiation of this Agreement and the Ancillary Agreements the
performance of this Agreement and the Ancillary Agreements and the consummation of the
transactions contemplated hereby and thereby will be paid by the Party incurring such fees costs
and expenses; it being ac nowledged and agreed that a all fees and expenses in connection with
any filing or submission that is necessary under any Foreign Competition Laws will be allocated
pursuant to Section 6.5 b all Transfer Taxes will be allocated pursuant to Section 9.1 and c all
Cure Costs will be allocated pursuant to Section 5.2.
10.3. Notices. All notices requests permissions waivers demands and other
communications to be given or delivered under or by reason of the provisions of this Agreement
will be in writing and will be deemed to have been given a when personally delivered b if
transmitted by electronic mail with confirmation of delivery which confirmation may be
electronic prior to 5 00 p.m. New Yor time on a Business Day then on such Business Day and
if such confirmation of delivery is on a day which is not a Business Day or after 5 00 p.m. New
Yor time on a Business Day then the next proceeding Business Day c one 1 Business Day
following the day on which the same has been delivered prepaid to a reputable national overnight
air courier service or d the third 3rd Business Day following the day on which the same is sent
by certified or registered mail postage prepaid in each case to the respective Party at the number
electronic mail address or street address as applicable set forth below or at such other number
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electronic mail address or street address as such Party may specify by written notice to the other
Party from time to time.
Notices to Buyer
DIP Financing LLC a Wyoming limited liability company
PO Box 194000
San uan PR 00919
Attention ohn Wadsworth
Email ohnWadsworth gmail.com
with a copy to which shall not constitute notice
Shuma er Loop
endric LLP
101 E. ennedy Blvd. Ste. 2800
Tampa FL 33602
Attention Steven M. Berman
Email sberman shuma er.com
Notices to Seller Parties
NewAge Inc.
7158 FLSmidth Dr. Suite 250
Midvale UT 84047
Attention
Lawrence Per ins Chief Restructuring Officer
Email
lper ins scpllc.com
with a copy to which shall not constitute notice
Greenberg Traurig LLP
222 S. Main Street Suite 1730
Salt La e City UT 84101
Attention
Michael Thomson
Nathan Hurlbut
Email
thomsonm gtlaw.com
nathan.hurlbut gtlaw.com
10.4. Assignment. This Agreement shall be binding upon Buyer subject to the terms of
the Bidding Procedures Order with respect to the matters covered thereby and the terms of the
Sale Order Seller Parties and shall inure to the benefit of and be so binding on the Parties and
their respective successors and permitted assigns; provided that neither this Agreement nor any of
the rights or obligations hereunder may be assigned or delegated without the prior written consent
of Buyer and the Company and any attempted assignment or delegation without such prior written
consent shall be null and void; provided further that Buyer subject to Buyer remaining liable for
its obligations hereunder in the event such obligations are not performed in accordance with their
terms may assign any of its rights or obligations hereunder to an Affiliate of ohn Wadsworth
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without the consent of any Person so long as Buyer provides evidence sufficient to the Company
in its reasonable discretion that i such Affiliate has assumed this Agreement ii such Affiliate
has assumed Buyer s rights and obligations with respect to the DIP Credit Agreement and the
Prepetition Loan Agreement and any ancillary agreement entered into thereunder and iii such
Affiliate has sufficient funds to consummate the transactions contemplated under this Agreement.
10.5. Amendment and Waiver. Any provision of this Agreement or the Schedules or
exhibits hereto may be a modified altered or amended only in a writing signed by Buyer and the
Company or b waived only in a writing executed by the Person against which enforcement of
such waiver is sought or asserted. No waiver of any provision hereunder or any breach or default
thereof will extend to or affect in any way any other provision or prior or subsequent breach or
default.
10.6. Third Party Beneficiaries. This Agreement is for the sole benefit of the Parties and
their permitted successors and assigns and nothing expressed or referred to in this Agreement
shall give or be construed to give any Person other than the Parties and their permitted successors
and assigns any legal or equitable right remedy or claim under or with respect to this Agreement
or any provision of this Agreement provided that the Non-Recourse Parties are intended ThirdParty Beneficiaries of Section 10.7 and shall be entitled to enforce Section 10.7 as if party directly
thereto.
10.7. Non-Recourse. This Agreement may only be enforced against and any Action
based upon arising out of or related to this Agreement may only be brought against the Persons
that are expressly named as parties to this Agreement. Except to the extent named as a party to
this Agreement and then only to the extent of the specific obligations of such parties set forth in
this Agreement no past present or future shareholder member partner manager director officer
employee Affiliate agent or Advisor of any Party collectively the Non-Recourse Parties will
have any Liability whether in Contract tort equity or otherwise for any of the representations
warranties covenants agreements or other obligations or Liabilities of any of the parties to this
Agreement or for any Agreement Dispute and to the maximum extent permitted by Law each
Party on behalf of itself and its Affiliates and the directors officers employees consultants
financial advisors counsel accountants and other representatives and agents of each of the
foregoing hereby waives and releases all such liabilities claims causes of action and obligations
against any such Non-Recourse Party. Without limiting the foregoing to the maximum extent
permitted by Law each Party on behalf of itself and its Affiliates and the directors officers
employees consultants financial advisors counsel accountants and other representatives and
agents of each of the foregoing i hereby waives and releases any and all rights claims demands
or causes of action that may otherwise be available at law or in equity or granted by statute to
avoid or disregard the entity form of any other Party or otherwise impose liability of any other
Party on any Non-Recourse Party whether granted by statute or based on theories of equity
agency control instrumentality alter ego domination sham single business enterprise piercing
the veil unfairness undercapitalization or otherwise and ii disclaims any reliance upon any
Non-Recourse Party with respect to the performance of this Agreement or any representation or
warranty made in in connection with or as an inducement to this Agreement. For the avoidance
of doubt the foregoing provisions of this paragraph shall not limit any Agreement Dispute arising
out of or relating to any Fraud.
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10.8. Severability. Whenever possible each provision of this Agreement will be
interpreted in such manner as to be effective valid and enforceable under applicable Law but if
any provision of this Agreement is held by a court or other tribunal of competent jurisdiction to be
prohibited by invalid or unenforceable under applicable Law in any jurisdiction such provision
will be limited or ineffective only to the extent of such prohibition invalidity or unenforceability
in such jurisdiction without invalidating the remainder of such provision or the remaining
provisions of this Agreement or in any other jurisdiction.
10.9. Construction. The language used in this Agreement will be deemed to be the
language chosen by the Parties to express their mutual intent and no rule of strict construction will
be applied against any Party. The table of contents and headings of the sections and paragraphs
of this Agreement have been inserted for convenience of reference only and will in no way restrict
or otherwise modify or affect the meaning or interpretation of any of the terms or provisions hereof.
10.10. Schedules. The Schedules have been arranged for purposes of convenience in
separately numbered sections corresponding to the sections of this Agreement; however each
section of the Schedules will be deemed to incorporate by reference all information disclosed in
any other section of the Schedules and any disclosure in the Schedules will be deemed a disclosure
against any representation or warranty set forth in this Agreement in each case to the extent and
solely to the extent the relevance of such disclosure to such other section of the Schedules or such
other representation or warranty set forth in this Agreement is reasonably apparent on the face of
such disclosure without review or other examination of the underlying documents listed therein.
Capitalized terms used in the Schedules and not otherwise defined therein have the meanings given
to them in this Agreement. The specification of any dollar amount or the inclusion of any item in
the representations and warranties contained in this Agreement the Schedules or the attached
exhibits is not intended to imply that the amounts or higher or lower amounts or the items so
included or other items are or are not material or threatened and no Party will use the fact of the
setting of the amounts or the fact of the inclusion of any item in this Agreement the Schedules or
exhibits in any dispute or controversy between the Parties as to whether any obligation item or
matter not set forth or included in this Agreement the Schedules or exhibits is or is not material
or threatened for purposes of this Agreement. In addition matters reflected in the Schedules are
not necessarily limited to matters required by this Agreement to be reflected in the Schedules and
such additional matters are set forth for informational purposes only and do not necessarily include
other matters of a similar nature and the disclosure of any matter in the Schedules shall not be
deemed to constitute an ac nowledgment by such Party that the matter is required to be disclosed
by the terms of this Agreement or that the matter is material or that such matter would reasonably
be expected to have a Material Adverse Effect. Unless expressly stated therein to the contrary no
information set forth in the Schedules will be deemed to broaden in any way the scope of the
Parties respective representations and warranties. The information contained in this Agreement
in the Schedules and exhibits hereto is disclosed solely for purposes of this Agreement and no
information contained herein or therein will be deemed to be an admission by any Party to any
third party of any matter whatsoever including any breach or violation of or default in Law or
any provision of any Contract. From and after the date hereof until and including the Closing
Date each Seller Party may correct update or supplement the information contained in any
Schedule by furnishing such corrected updated or supplemented Schedule to Buyer and such
corrected updated or supplemented information shall be deemed to amend such Schedule for all
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purposes . The parties agree that additions to any Schedule pursuant to this Section 10.10 shall
not be considered a failure of the representations and warranties of any Seller set forth in this
Agreement to be true and correct as of the Closing Date or the Effective Date and the Schedules
as updated and revised in accordance with this Section 10.10 shall supersede the version of the
Schedules delivered by any Seller Party to Buyer on the date hereof.
10.11. Complete Agreement. This Agreement together with the Confidentiality
Agreement the Ancillary Agreements and any other agreements expressly referred to herein or
therein contains the entire agreement of the Parties respecting the sale and purchase of the
Acquired Assets and the Assumed Liabilities and the transactions contemplated by this Agreement
and supersedes all prior agreements among the Parties respecting the sale and purchase of the
Acquired Assets and the Assumed Liabilities and the transactions contemplated by this Agreement.
10.12. Specific Performance. The Parties agree that irreparable damage for which
monetary relief even if available would not be an adequate remedy would be suffered by a Party
in the event that any provision of this Agreement is not performed in accordance with its specific
terms or is otherwise breached. It is accordingly agreed that a the Parties will be entitled to see
an injunction or injunctions specific performance or other equitable relief to prevent breaches of
this Agreement and to enforce specifically the terms and provisions hereof in the courts described
in Section 10.13 this being in addition to any other remedy to which they are entitled under this
Agreement and b the right of specific performance and other equitable relief is an integral part
of the transactions contemplated by this Agreement and without that right neither Seller Parties
nor Buyer would have entered into this Agreement. The remedies available to the Parties pursuant
to this Section 10.12 will be in addition to any other remedy to which they were entitled at Law or
in equity and the election to pursue an injunction or specific performance will not restrict impair
or otherwise limit Buyer from see ing to collect or collecting damages.
10.13. urisdiction and Exclusive enue. Each of the Parties irrevocably agrees that any
Action of any ind whatsoever including a counterclaim cross-claim or defense regardless of
the legal theory under which such Liability or obligation may be sought to be imposed whether
sounding in contract or tort or under statute or whether at law or in equity or otherwise under any
legal or equitable theory that may be based upon arising out of or related to this Agreement or
the negotiation execution or performance of this Agreement or the transactions contemplated
hereby and any questions concerning the construction interpretation validity and enforceability
of this Agreement each an Agreement Dispute brought by any other Party or its successors or
assigns will be brought and determined only in a the Ban ruptcy Court and any federal court to
which an appeal from the Ban ruptcy Court may be validly ta en or b if the Ban ruptcy Court
is unwilling or unable to hear such Action in any court sitting in the State of Delaware to which
an appeal from the Ban ruptcy Court may be validly ta en or if such court declines to accept
jurisdiction over a particular matter any state or federal court within the State of Delaware a
and b the Chosen Courts and each of the Parties hereby irrevocably submits to the exclusive
jurisdiction of the Chosen Courts for itself and with respect to its property generally and
unconditionally with regard to any Agreement Dispute. Each of the Parties agrees not to
commence any Agreement Dispute except in the Chosen Courts other than Actions in any court
of competent jurisdiction to enforce any Order decree or award rendered by any Chosen Court
and no Party will file a motion to dismiss any Agreement Dispute filed in a Chosen Court on any
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jurisdictional or venue-related grounds including the doctrine of f r
n n c n enien . The
Parties irrevocably agree that venue would be proper in any of the Chosen Courts and hereby
irrevocably waive any objection that any such court is an improper or inconvenient forum for the
resolution of any Agreement Dispute. Each of the Parties further irrevocably and unconditionally
consents to service of process in the manner provided for notices in Section 10.3. Nothing in this
Agreement will affect the right of any Party to this agreement to serve process in any other manner
permitted by Law.
10.14. Governing Law; Waiver of ury Trial.
a
Except to the extent the mandatory provisions of the Ban ruptcy Code
apply this Agreement and any Agreement Dispute will be governed by and construed in
accordance with the internal Laws of the State of Delaware applicable to agreements executed and
performed entirely within such State without regards to conflicts of law principles of the State of
Delaware or any other jurisdiction that would cause the Laws of any jurisdiction other than the
State of Delaware to apply.
b
EACH PARTY AC NOWLEDGES AND AGREES THAT ANY
AGREEMENT DISPUTE IS LI ELY TO IN OL E COMPLICATED AND DIFFICULT
ISSUES AND THEREFORE HEREBY WAI ES TO THE FULLEST E TENT PERMITTED
BY APPLICABLE LAW ANY RIGHT IT MAY HA E TO A TRIAL BY URY IN ANY
AGREEMENT DISPUTE. EACH OF THE PARTIES AGREES AND CONSENTS THAT ANY
SUCH AGREEMENT DISPUTE WILL BE DECIDED BY COURT TRIAL WITHOUT A URY
AND THAT THE PARTIES THIS AGREEMENT MAY FILE AN ORIGINAL
COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN
E IDENCE OF THE CONSENT OF THE PARTIES TO THE IRRE OCABLE WAI ER OF
THEIR RIGHT TO TRIAL BY URY. EACH PARTY I CERTIFIES THAT NO AD ISOR
OF ANY OTHER PARTY HAS REPRESENTED E PRESSLY OR OTHERWISE THAT
SUCH OTHER PARTY WOULD NOT IN THE E ENT OF ANY AGREEMENT DISPUTE
SEE TO ENFORCE THE FOREGOING WAI ER WHETHER BEFORE ON OR
FOLLOWING THE CLOSING AND II AC NOWLEDGES THAT IT AND THE OTHER
PARTIES HA E BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY AMONG
OTHER THINGS THE MUTUAL WAI ERS AND CERTIFICATIONS IN THIS SECTION.
FOR THE A OIDANCE OF DOUBT THIS SECTION 10.14 b SHALL NOT APPLY TO ANY
CLAIMS THAT BUYER OR ITS AFFILIATES MAY HA E AGAINST ANY THIRD PARTY
FOLLOWING THE CLOSING.
10.15. Counterparts and PDF. This Agreement and any other agreements referred to
herein or therein and any amendments hereto or thereto may be executed in multiple counterparts
any one of which need not contain the signature of more than one party hereto or thereto but all
such counterparts ta en together will constitute one and the same instrument. Any counterpart to
the extent signed and delivered by means of a .PDF or other electronic transmission will be treated
in all manner and respects as an original Contract and will be considered to have the same binding
legal effects as if it were the original signed version thereof delivered in person. Minor variations
in the form of the signature page to this Agreement or any agreement or instrument contemplated
hereby including footers from earlier versions of this Agreement or any such other document will
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be disregarded in determining the effectiveness of such signature. At the request of any party or
pursuant to any such Contract each other party hereto or thereto will re-execute original forms
thereof and deliver them to all other parties. No party hereto or to any such Contract will raise the
use of a .PDF or other electronic transmission to deliver a signature or the fact that any signature
or Contract was transmitted or communicated through the use of .PDF or other electronic
transmission as a defense to the formation of a Contract and each such party forever waives any
such defense.
10.16. Publicity. The Company shall not and shall cause its Subsidiaries not to and Buyer
shall not and shall cause any member of Buyer Group not to issue any press release or public
announcement concerning this Agreement or the transactions contemplated hereby without
obtaining the prior written approval of the other Party which approval will not be unreasonably
withheld conditioned or delayed unless in the reasonable judgment of Buyer or the Company
based on the advice of outside counsel disclosure is required by applicable Law or by the
Ban ruptcy Court with respect to filings to be made with the Ban ruptcy Court in connection with
this Agreement or by the applicable rules of any stoc exchange on which Buyer or the Company
lists securities provided that the Party intending to ma e such release shall use its reasonable best
efforts to meaningfully consult in advance with the other Parties with respect to the form and text
thereof and will consider in good faith all reasonable comments of the other Parties thereto .
10.17. Bul Sales Laws. The Parties intend that pursuant to Section 363 f of the
Ban ruptcy Code the transfer of the Acquired Assets shall be free and clear of any Encumbrances
other than Permitted Encumbrances in the Acquired Assets including any liens or claims arising
out of the bul transfer laws and the Parties shall ta e such steps as may be necessary or
appropriate to so provide in the Sale Order. Without limitation of Seller Parties obligations with
respect to Excluded Liabilities each Party hereby waives compliance by the Parties with the bul
sales bul transfers or similar Laws and all other similar Laws in all applicable jurisdictions in
respect of the transactions contemplated by this Agreement and any other agreement contemplated
hereby.
10.18. Continuing Confidentiality. Buyer shall remain bound by that certain
Confidentiality Agreement dated as of August 24 2022 by and between Buyer and the Company
the Confidentiality Agreement
and Buyer shall be responsible for any breaches of the
Confidentiality Agreement by any of Buyer s representatives.
ART C E
ADD T ONA DEF N T ONS AND NTERPRET VE MATTERS
11.1.

Certain Definitions.

a
Action means any action claim including a counterclaim cross-claim
or defense complaint grievance summons suit litigation arbitration mediation audit
proceeding including any civil criminal administrative investigative or appellate proceeding
prosecution contest hearing inquiry inquest audit examination or investigation of any ind
whatsoever regardless of the legal theory under which Liability if any or obligation may be
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sought to be imposed whether sounding in Contract or tort or whether at law or in equity or
otherwise under any legal or equitable theory commenced brought conducted or heard by or
before or otherwise involving any Governmental Body.
b
Acquired Claims means all of the following claims rights causes of
action or choses in action including counterclaims and defenses i to the extent related to the
Acquired Assets ii against current and former directors officers employees or agents of the
Company or any of the Acquired Entities; iii arising under or pursuant to any asset purchase
agreement equity purchase agreement merger agreement or other similar agreement pursuant to
which any Seller Party or their Subsidiaries purchased any assets or equity of any Person including
any rights of indemnity or any other similar right thereunder and any claims arising out of or
relating to the transactions underta en pursuant to such agreement; and iv arising under or
pursuant to any non-disclosure confidentiality non-compete non-interference non-solicitation
non-disparagement and similar arrangements with the Company or any of the Acquired Entities;
in each case to the extent that such claims rights causes of cation or choses in action including
counterclaims and defenses x are not Retained Claims and y with respect to clauses ii iii
and iv are based on or arose from facts events circumstances actions or omissions that occurred
or existed after the Petition Date.
c
Advisors means with respect to any Person any directors officers
employees investment ban ers financial or other professional advisors accountants agents
attorneys consultants or other representatives of such Person.
d
Affiliate means with respect to any Person any other Person that directly
or indirectly through one or more intermediaries controls or is controlled by or is under common
control with such Person and the term control including the terms controlled by and under
common control with means the possession directly or indirectly of the power to direct or cause
the direction of the management and policies of such Person whether through ownership of voting
securities by Contract or otherwise.
e
Alternative Transaction means the sale transfer or other disposition
directly or indirectly including through an asset sale share sale merger amalgamation
foreclosure or other transaction including any plan of reorganization or plan of liquidation
whether under a Chapter 11 or Chapter 7 proceeding or otherwise or resulting from the Auction
of all or substantially all of the Acquired Assets or the equity interests of any Seller or any
subsidiary of Seller in a single transaction or a series of transactions with one or more persons
other than Buyer and/or its Affiliates.
f
Anti-Corruption Laws means all anti-corruption laws applicable to the
Company including the United States Foreign Corrupt Practices Act of 1977 15 U.S.C. 78dd1 et seq. as amended the United ingdom Bribery Act as amended and any other applicable
anti-bribery or anti-corruption Law including any Laws relating to the ma ing of any unlawful
payment to any foreign or domestic government official and any rules regulations and guidance
promulgated under any of the foregoing that prohibit bribery corruption or substantially similar
conduct.
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g
Anti-Money Laundering Laws means all anti-money laundering laws
applicable to the Company including 18 U.S.C.
1956 and 1957 and the Ban Secrecy Act as
amended by the USA PATRIOT Act 31 U.S.C. 5311 et seq. and its implementing regulations
31 C.F.R. Chapter .
h
Applicable Acquisition Date means with respect to each Subsidiary of
the Company the date on which such Subsidiary became a Subsidiary of the Company.
i
Procedures Order.

Auction shall have the meaning ascribed to such term in the Bidding

j
Avoidance Actions means any and all avoidance recovery subordination
or other claims actions or remedies which any of the Debtors under the Ban ruptcy Case the
debtors in possession the Estates under the Ban ruptcy Case or other appropriate parties in
interest have asserted or may assert under Sections 502 510 542 544 545 or 547 through 553 of
the Ban ruptcy Code or under similar or related state or federal statutes and common law.
Bidding Procedures Order means an Order approving the procedures and
process for the sale of the Business and the Acquired Assets.
l
Brand Partners Information means any and all documentation data and
other information however titled memorialized described or referred to by the Seller Parties and
their Affiliates whether or not proprietary or secret published produced or stored in any form of
media whether or not in electronic form that in any way evidences describes or relates to the
Brand Partners Structure of the Company Seller Parties their respective Subsidiaries or the
Acquired Entities.
m
Brand Partners Structure means with respect to the Company Seller
Parties their respective Subsidiaries the Acquired Entities or any of them i any social networ
mar eting organizational or relational hierarchy or structure ii any brand partners
organizational or relational hierarchy structure or tree iii any downline organizational or
relational hierarchy or structure iv any formal or informal organizing or structuring of the
Business field force including sales representatives distribution representatives employees
independent contractors agents or independent business owners or any Persons holding or
performing similar or analogous roles v any compensation and commission payment
methodologies policies formulae principles and structures and vi any and all organizational
operational or administrative information policies mandates or programs similar to or related to
any of the foregoing.
n
Business means collectively the business operated by the Company and
its direct and indirect Subsidiaries.
o
Business Day means any day other than a Saturday Sunday or other day
on which ban s in New Yor City New Yor are authorized or required by Law to be closed.
p
Buyer Group means Buyer any Affiliate of Buyer and each of their
respective former current or future Affiliates officers directors employees partners members
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managers agents Advisors successors or permitted assigns including for the avoidance of doubt
ohn Wadsworth.
q
Cash and Cash Equivalents means all of the Company s cash including
petty cash and chec s received prior to the close of business on the Closing Date chec ing
account balances mar etable securities certificates of deposits time deposits ban ers
acceptances commercial paper security entitlements securities accounts commodity Contracts
commodity accounts government securities and any other cash equivalents whether on hand in
transit in ban s or other financial institutions or otherwise held.
r
Chinese License means the license issued to one or more of the Company
and its Subsidiaries by the government of the People s Republic of China.
s
Closing Cash Consideration means an amount equal to 16 000 000
minus the principal amount actually advanced to Seller Parties under the DIP Credit Agreement.
t

Code means the United States Internal Revenue Code of 1986 as

amended.
u
Company Licensed Intellectual Property means all Intellectual Property
exclusively licensed or purported to be exclusively licensed to the Company or any of its
Subsidiaries Licensed Intellectual Property and all Intellectual Property that is non-exclusively
licensed or purported to be non-exclusively licensed to the Company or any of its Subsidiaries.
v
Company Owned Intellectual Property means all Intellectual Property
owned or purported to be owned by the Company or any of its Subsidiaries.
w
Company SEC Documents means Company s Annual Report on Forms
10- or 10- /A and the Company s Quarterly Report on Form 10-Q in each case filed by the
Company with the SEC pursuant to the Securities Act since anuary 1 2021.
x
Consent means any approval consent ratification permission waiver or
authorization or an Order of the Ban ruptcy Court that deems or renders unnecessary the same.
y
Contract means any express written contract purchase order service
order sales order indenture note bond lease sublease mortgage agreement guarantee license
or other agreement binding arrangement binding understanding instrument or binding
commitment.
z
DIP Credit Agreement means the Senior Secured Super-Priority Term
Loan Debtor-In-Possession Loan Agreement dated as of the date hereof by and between the
Company and Buyer.
aa
DIP Credit Agreement Indebtedness means all obligations outstanding as
of the date hereof under the DIP Credit Agreement including all interest due and owing thereunder
and all accrued and unpaid fees and expenses.
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DIP Lenders has the meaning set forth in the DIP Credit Agreement.

cc
Documents means all of the Company s and its Subsidiaries current or
historical written files documents instruments papers boo s reports records tapes microfilms
photographs letters budgets forecasts plans operating records safety and environmental reports
data studies and documents ledgers journals title policies customer lists regulatory filings
operating data and plans research material technical documentation design specifications
engineering information test results maintenance schedules functional requirements operating
instructions logic manuals processes flow charts etc. user documentation installation guides
user manuals training materials release notes wor ing papers etc. mar eting documentation
sales brochures flyers pamphlets web pages etc. consulting materials opinions and other
documents commissioned by or on behalf of the Company or its Subsidiaries development quality
control quality assurance and other regulatory documents all personnel and employment records
for the Transferred Employees or any individual independent contractors of the Company or its
Subsidiaries all Brand Partners Information and any other documentation data and other
information relating to the Company s Brand Partners Structure and any other boo s and records
of Seller Parties in each case whether or not in electronic form.
dd
Encumbrance means any lien as defined in Section 101 37 of the
Ban ruptcy Code encumbrance claim as defined in Section 101 5 of the Ban ruptcy Code
license charge mortgage deed of trust option pledge security interest restriction or similar
interests title defects hypothecations easements rights of way encroachments Orders
conditional sale or other title retention agreements and other similar impositions imperfections or
defects of title or restrictions on transfer or use or other encumbrance of any ind.
ee
Environmental Laws means all applicable Laws concerning pollution or
protection of the environment or concerning public or wor er health or safety with respect to
exposure to Hazardous Substances including all those relating to the presence use production
generation handling transportation treatment storage disposal distribution labeling testing
processing discharge Release control or cleanup of any Hazardous Substances.
ff
Equipment means any and all equipment computers machinery
furniture spare parts furnishings fixtures office supplies supply inventory vehicles and all other
fixed assets.
gg

ERISA means the Employee Retirement Income Security Act of 1974.

hh
Exchange Act means the Exchange Act of 1934 as amended and the
rules and regulations promulgated thereunder.
ii
Expense Reimbursement means any amount up to 375 000 for the
actual reasonable and documented out-of-poc et third-party expenses of Buyer incurred in
connection with the negotiation and documentation of this Agreement and the transactions
contemplated herein as provided in the Bidding Procedures Order.
jj
Final Order means an order or judgment of the Ban ruptcy Court or any
other court of competent jurisdiction entered by the cler of the Ban ruptcy Court or such other
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court on the doc et in the Ban ruptcy Cases or the doc et of such other court which has not
been modified amended reversed vacated or stayed and as to which i the time to appeal petition
for certi rari or move for a new trial reargument or rehearing has expired and as to which no
appeal petition for certi rari or motion for new trial reargument or rehearing shall then be
pending or ii if an appeal writ of certi rari new trial reargument or rehearing thereof has been
sought such order or judgment of the Ban ruptcy Court or other court of competent jurisdiction
shall have been affirmed by the highest court to which such order was appealed or certi rari shall
have been denied or a new trial reargument or rehearing shall have been denied or resulted in no
modification of such order and the time to ta e any further appeal petition for certi rari or move
for a new trial reargument or rehearing shall have expired as a result of which such order shall
have become final in accordance with Rule 8002 of the Federal Rules of Ban ruptcy Procedure;
provided that the possibility that a motion under Rule 60 of the Federal Rules of Civil Procedure
or any analogous rule under the Ban ruptcy Code may be filed relating to such order shall not
cause an order not to be a Final Order.
Financing Order means as applicable the interim and final Orders of the
Ban ruptcy Court I Authorizing the Debtors A to Obtain Postpetition Financing and B to
Utilize Cash Collateral II Granting Adequate Protection to Prepetition Secured Parties III
Modifying the Automatic Stay I Scheduling A Final Hearing and
Granting Related
Relief in the Ban ruptcy Case setting forth the terms of Sellers debtor-in-possession financing
which shall be consistent with the DIP Credit Agreement.
ll
Fraud means a i a false representation of material fact A with respect
to the ma ing of any representation or warranty of Seller Parties in Article III or any other
agreement or certificate delivered hereunder or B with respect to the ma ing of any
representation or warranty of Buyer in Article I or any other agreement or certificate delivered
hereunder; ii made with the actual nowledge or belief that such representation is false; iii with
an intention to deceive or mislead the party to whom such representation is made to act or refrain
from acting; and iv causing that party in reliance upon such false representation to ta e or refrain
from ta ing action which together constitutes common law fraud under Delaware Law but
excluding constructive fraud or fraud based on negligence or rec lessness.
mm
GAAP means United States generally accepted accounting principles as
in effect from time to time.
nn
Governmental Authorization means any permit license franchise
certificate approval application registration drug listing consent permission clearance waiver
notification designation registration certification ma ing exemption variance order tariff rate
schedule qualification or authorization issued granted given or otherwise made available by or
under the authority of any Governmental Body or pursuant to any Law.
oo
Governmental Body means any government quasi-governmental entity
or other governmental or regulatory or self-regulatory body board bureau authority agency or
political subdivision thereof of any nature whether supranational international foreign federal
state local provincial territorial county or municipal or any agency branch department official
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entity instrumentality or authority thereof or any court arbitrator judicial body or tribunal
whether public or private .
pp
Hazardous Substance means any substance material or waste defined
listed regulated or characterized as toxic hazardous a pollutant or a contaminant under
or pursuant to any Environmental Laws or which could form the basis of any liability under
Environmental Laws including but not limited to petroleum and its by-products asbestos
polychlorinated biphenyls per- and polyfluoral yl substances explosives radioactive materials
and solid wastes that pose imminent and substantial endangerment to health or the environment.
qq
HSR Act means the Hart-Scott-Rodino Antitrust Improvements Act of
1976 as amended and the regulations promulgated thereunder.
rr
Intellectual Property means any and all intellectual property of every
ind whether protected or arising under the Laws of the United States or any other jurisdiction
including all of the following i patents patent applications and patent disclosures;
ii trademar s and service mar s registered and unregistered trade dress trade names corporate
names and Internet domain names website addresses urls and related property together with all
goodwill associated with each of the foregoing; iii copyrights registered and unregistered ; iv
registrations and applications for any of the foregoing; v trade secrets now-how inventions
methods processes formulae research and development information technology product
roadmaps customer lists and any other information or any ind or nature in each case to the extent
any of the foregoing derives economic value actual or potential from not being generally nown
to other Persons who can obtain economic value from its disclosure; vi computer software; vii
drawings schematics and other technical plans; and viii all other intellectual property
proprietary or industrial property rights of any ind or nature.
ss
International Trade Laws means all applicable United States laws
regulations and orders pertaining to trade and economic sanctions export controls including such
laws regulations and orders administered and enforced by the U.S. Department of the Treasury
the U.S. Department of Commerce the U.S. Department of State and the U.S. Customs and Border
Protection agency including but not limited to the sanctions and export controls administered and
enforced by the Office of Foreign Assets Control the United States Export Administration Act of
1979 as amended and the Export Control Reform Act of 2018 and implementing Export
Administration Regulations; the Arms Export Control Act and implementing International Traffic
in Arms Regulations; the anti-boycott regulations guidelines and reporting requirements under the
Export Administration Regulations and Section 999 of the Code; and all comparable applicable
economic sanctions export and import laws outside the United States for each country where the
Company and Subsidiaries or their agents and representatives conduct business.
tt
Inventory means all inventory including finished goods supplies raw
materials wor in progress spare replacement and component parts maintained or held by stored
by or on behalf of or in transit to any of Seller Parties or Acquired Entities whether for sale or
non-commercial use e.g. validation or otherwise together with any interests therein including
x being held by customers pursuant to consignment arrangements or y being held by suppliers
or vendors under tolling or similar arrangements.
59
ACTIVE 681601642 10

DocuSign Envelope ID: EA3EBFEC-3198-4232-9BFE-06DC8922B9F4

Case 22-10819-LSS

Doc 13-1

Filed 08/31/22

Page 92 of 146

uu
nowledge of Seller Parties means the actual nowledge of David Smith
and Tyler ones ta ing into consideration matters of which such Persons should be aware in the
reasonably prudent exercise of their duties on behalf of the Company.
vv
Law means any federal state provincial local municipal foreign or
international multinational or other law statute legislation constitution principle of common
law resolution ordinance code edict decree proclamation treaty convention rule regulation
ruling directive pronouncement determination decision opinion or requirement issued enacted
adopted promulgated implemented or otherwise put into effect by or under the authority of any
Governmental Body anywhere in the world.
ww
Leasehold Improvements means all buildings structures improvements
and fixtures which are owned by a Seller and located on any Leased Real Property regardless of
whether title to such buildings structures improvements or fixtures are subject to reversion to the
landlord or other third party upon the expiration or termination of the lease for such Leased Real
Property.
xx
Liability means as to any Person any debt adverse claim liability
including any liability that results from relates to or arises out of tort or any other product liability
claim duty responsibility obligation commitment assessment cost expense loss expenditure
charge fee penalty fine contribution or premium of any ind or nature whatsoever whether
nown or un nown asserted or unasserted absolute or contingent direct or indirect accrued or
unaccrued liquidated or unliquidated or due or to become due and regardless of when sustained
incurred or asserted or when the relevant events occurred or circumstances existed.
yy
Material Adverse Effect means any matter event change development
occurrence circumstance or effect each an Effect that individually or in the aggregate a has
or would reasonably be expected to have a material adverse effect on the Acquired Assets and
Assumed Liabilities ta en as a whole or on the results of operations or condition financial or
otherwise of the Business ta en as a whole or b would reasonably be expected to impair or
delay in any material respect the ability of the Company and its Subsidiaries to consummate the
transactions contemplated by this Agreement the Ancillary Agreements and the other agreements
contemplated hereby; provided that for purposes of clause a none of the following shall
constitute or be ta en into account in determining whether or not there has been a Material
Adverse Effect any Effect arising from or relating and solely to the extent arising from or relating
to i general business or economic conditions affecting the industry in which the Company and
its Subsidiaries operate occurring after the date of this Agreement ii general national or
international political or social conditions including the engagement by the United States in
hostilities or the escalation thereof whether or not pursuant to the declaration of a national
emergency or war or the occurrence or the escalation of any military cyber or terrorist attac upon
the United States or any of its territories possessions or diplomatic or consular offices and any
mitigation measures ta en by a Seller Party or any of their Subsidiaries or any of their direct or
indirect contractors customers suppliers vendors or lessors in response to or in connection with
any of the foregoing iii any fire flood hurricane earthqua e tornado windstorm or other
similar calamity or similar act of God but and notwithstanding anything contained in this
paragraph to the contrary excluding for the avoidance of doubt any global or national epidemic
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pandemic whether or not declared as such by any Governmental Body or viral outbrea
including the Coronavirus or CO ID-19 or any Effect or consequence thereof and any
mitigation measures ta en by a Seller Party or any of their Subsidiaries or any of their direct or
indirect contractors customers suppliers vendors or lessors in response to or in connection with
any of the foregoing iv general financial ban ing or securities mar et conditions occurring after
the date of this Agreement including any disruption of any of the foregoing mar ets v changes
after the date hereof in GAAP vi changes after the date hereof in Laws vii any failure of Seller
Parties in and of itself to achieve any budgets projections forecasts estimates predictions or
guidance; provided that the underlying cause s and Effects giving rise to or contributing to such
failure may be deemed to constitute or be ta en into account in determining whether there has
been or will be a Material Adverse Effect viii A the commencement or pendency of the
Ban ruptcy Case; B any objections in the Ban ruptcy Court to 1 this Agreement or any of the
transactions contemplated hereby or thereby 2 the reorganization of Seller Parties 3 the
Bidding Procedures Order or 4 the assumption or rejection of any Assigned Contract; C any
Order of the Ban ruptcy Court or any actions or omissions of Seller Parties or their Subsidiaries
in compliance therewith ix the effect of any action or any omission to act ta en by Buyer or any
of their Affiliates with respect to the transactions contemplated hereby or with respect to any Seller
Party or any of their Subsidiaries x the effect of any communication by Buyer or any of its
Affiliates of its plans or intentions including in respect of employees with respect to any of the
Business including A losses or threatened losses of or any adverse change in the relationship
with employees customers suppliers distributors financing sources joint venture partners
licensors licensees or others having relationships with Seller Parties or any of their Subsidiaries
and B the initiation of any action or proceeding by any Person with respect to this Agreement or
any of the transactions contemplated hereby xi any Operating Exceptions or xii an event or
circumstance as a result of which the Company s shares of capital stoc cease to be listed traded
or publicly quoted on the Nasdaq Stoc Mar et; provided however in the case of the immediately
preceding clauses i ii iii iv v or vi to the extent that the effects of any such matter
event change development occurrence circumstance or effect is disproportionately adverse to
the Business the Acquired Assets or the Assumed Liabilities ta en as a whole relative to other
businesses in the industries in which Seller Parties and the Acquired Entities operate then such
matter event change development occurrence circumstance or effect may be ta en into account
in determining whether there has been or will be a Material Adverse Effect. For the avoidance of
doubt a Material Adverse Effect shall be measured only against past performance of Seller Parties
and their Subsidiaries and not against any forward-loo ing statements financial projections or
forecasts of Seller Parties and their Subsidiaries.
zz

Milestones shall have the meaning set forth in Exhibit A.

aaa
Noni License means the license issued to one or more of the Company
and its Subsidiaries for the manufacture and/or sale of Tahitian Noni and any related products.
bbb
Operating Exceptions means i any Public Health Measures ii any
Protest Measures iii any act or omission ta ing into account the direct and indirect financial
capacity of each Seller Party and the prioritization of financial obligations iv the sale of the
NABC Assets and v any act or omission ta en in compliance with any Orders of the Ban ruptcy
Court.
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ccc
Order means any award order injunction order decree ruling writ
assessment judgment decision subpoena mandate precept command directive consent
approval award including any arbitration award or similar determination or finding entered
issued made or rendered by any Governmental Body including any order entered by the
Ban ruptcy Court in the Ban ruptcy Case including the Sale Order .
ddd
Ordinary Course means the ordinary and usual course of operations of the
Business ta en as a whole consistent with past practice excluding any Operating Exceptions and
ta ing into account the contemplation commencement and pendency of the Ban ruptcy Case;
provided and for the avoidance of doubt any act or failure to act that would reasonably be
expected to constitute an actual or threatened breach default failure to perform fraud
infringement or similar violation or failure whether in respect of any Law Order Permit Contract
or otherwise that would reasonably be expected to result in a Material Adverse Effect shall not be
deemed in the Ordinary Course hereunder.
eee
Permitted Encumbrances means i statutory Encumbrances for Taxes not
yet due or payable or that are being contested in good faith by appropriate Actions and for which
adequate reserves have been established in the Current Financial Statements in accordance with
GAAP; ii with respect to Leased Real Property easements rights of way and similar nonmonetary Encumbrances that would be disclosed by an accurate survey of the real property and
otherwise affecting title to real property and other title defects which do not individually or in
the aggregate adversely affect the use or occupancy of such Leased Real Property as it relates to
the Acquired Assets; iii applicable zoning Laws building codes land use restrictions and other
similar restrictions imposed by Law which are not and have not been violated by the current or
previous use or occupancy or the current or previous use or occupancy in the Ordinary Course of
such Leased Real Property as applicable; iv materialmans mechanics artisans shippers
warehousemans or other similar common law or statutory liens incurred in the Ordinary Course
and securing obligations incurred prior to the Closing Date for amounts not yet due or payable and
that will be paid and discharged in the Ordinary Course and for which adequate reserves have been
established in the Current Financial Statements in accordance with GAAP; v licenses of
Intellectual Property granted on a non-exclusive basis in the Ordinary Course; vi such other
Encumbrances or title exceptions as Buyer may approve in writing in its sole discretion; vii any
Encumbrances that will be removed or released by operation of the Sale Order with no Liability
to Buyer or any of its Affiliates; viii Encumbrances securing Seller Parties obligations under the
DIP Credit Agreement; and ix with respect to any Leased Real Property or any other property
that is leased rented or licensed from another Person the contractual obligations relating to and
rights of such Person in such property.
fff
Person means an individual corporation partnership limited liability
company joint venture association trust unincorporated organization labor union estate
Governmental Body or other entity or group whether or not a legal entity.
ggg
Ban ruptcy Court.

Petition Date means the date on which Petitions are filed with the
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hhh
Prepetition Loan Agreement Indebtedness means all obligations
outstanding as of the date hereof under the Prepetition Loan Agreement including all interest due
and owing thereunder and all accrued and unpaid fees and expenses.
iii
Prepetition Loan Agreement means that certain Loan and Security
Agreement dated as of March 11 2022 by and between the Company and Buyer as successor-ininterest to East West Ban a California ban ing corporation as amended restated supplemented
and/or otherwise modified from time to time .
jjj
Post-Closing Tax Period means all taxable periods beginning after the
Closing Date and the portion beginning on the day after the Closing Date of any tax period that
includes but does not end on the Closing Date.
Pre-Closing Tax Period means any Tax period ending on or before the
Closing Date and with respect to any taxable period that includes but does not end on the Closing
Date the portion thereof ending on the Closing Date.
lll
Privilege Assets means a any attorney-client privilege of any Seller
Party as of immediately prior to the Closing in each case to the extent related to this Agreement
any of the other agreements entered into in connection herewith or any of the transactions
contemplated hereby or thereby the negotiation of any Alternative Transaction and the process
relating thereto and b all emails correspondence invoices recordings and other documents or
files evidencing or reflecting communications between or on behalf of a Seller Party on the one
hand and such Seller Party s counsel on the other hand to the extent related to this Agreement
any of the other agreements entered into in connection herewith or any of the transactions
contemplated hereby or thereby the negotiation of any Alternative Transaction whether or not
consummated and the process relating thereto in each case of a and b as to which there exists
any attorney-client privilege of a Seller Party as of immediately prior to the Closing in accordance
with applicable Law.
mmm Product means each product manufactured commercialized developed
pac aged labeled stored used mar eted imported exported distributed or sold by or on behalf
of the Business or which the process has ta en substantial steps towards manufacturing
commercializing developing pac aging labeling storing using mar eting importing
exporting distributing or selling by the Company or any of its Subsidiaries.
nnn
Protest Event means any protests riots demonstrations or public
disorders or any escalation or worsening of protests riots demonstrations or public disorders
including any such event related to any U.S. election including any disputes concerning the
results of any such election or the orderly transition of power .
ooo
Protest Measures means any measures reasonably ta en in response to
any Protest Event including any temporary closures of any properties and including compliance
with any curfew closure shut down directive order policy guidance or recommendation by any
Governmental Body or any change in applicable Laws related to arising from or as a result of any
Protest Event.
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ppp
Public Health Measures means any quarantine shelter in place stay
at home wor force reduction social distancing curfew shut down closure sequester safety or
similar Law directive pronouncement guideline or recommendation promulgated by any
Governmental Body including the Centers for Disease Control and Prevention and the World
Health Organization any interpretation thereof any change in such Law directive
pronouncement guideline recommendation or interpretation in respect thereof and any mitigation
measures reasonably ta en by any Seller Party or any of their Subsidiaries or any of their direct or
indirect contractors customers suppliers vendors or lessors in each case in connection with or
in response to any public health crisis epidemic pandemic or other disease outbrea including
the CO ID-19 pandemic or any escalation or worsening thereof.
qqq
Release means any actual or threatened spilling lea ing pumping
pouring releasing emitting emptying discharging injecting escaping dumping disposing
depositing dispersing leaching or migrating of any Hazardous Substance into or through the
indoor or outdoor environment.
rrr
Retained Claims means all claims rights causes of action or choses in
action including counterclaims and defenses i against A current and former directors and
officers of the Company or any of its direct and indirect Subsidiaries and B any current or former
employee contractor or agent of the Company or any of its direct and indirect Subsidiaries that
engaged in any violations of Law; ii under arising under or pursuant to any asset purchase
agreement equity purchase agreement merger agreement or other similar agreement pursuant to
which any Seller Party or their Subsidiaries purchased any assets or equity of any Person including
any rights of indemnity or any other similar right thereunder and any claims arising out of or
relating to the transactions underta en pursuant to such agreement; and iii arising under or
pursuant to any non-disclosure confidentiality non-compete non-interference non-solicitation
non-disparagement and similar arrangements with the Company or any of its direct or indirect
Subsidiaries; in each case to the extent that such claims rights causes of cation or choses in action
including counterclaims and defenses are based on or arose from facts events circumstances
actions or omissions that x occurred or existed prior to the Petition Date or y occurred or
existed after the Petition Date and on or prior to the Closing and affected limited impaired or
interfered with the bid or auction process the Ban ruptcy Case the ability of the Seller Parties to
consummate an Alternative Transaction or the value derived by the Seller Parties their creditors
and their equity holders therein or therefrom.
sss
Sale Order means an order of the Ban ruptcy Court approving and
authorizing the sale of the Acquired Assets to Buyer with such changes as may be required by the
Ban ruptcy Court that are in form and substance satisfactory to Buyer and Sellers.
ttt
Sanctioned Person means an individual or entity that is identified on or
owned 50 or more individually or in the aggregate by controlled by or acting on behalf of an
individual or entity identified on the United States Specially Designated Nationals and Bloc ed
Persons List the United States Denied Persons or Entity List the United Nations Security Council
Sanctions List as applicable the European Union s List of Persons Groups and Entities Subject
to Financial Sanctions as applicable the U. . Consolidated List of Financial Targets as
applicable and any other similar list maintained by other government having jurisdiction over this
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Agreement that ma es the performance of this Agreement unlawful without first obtaining a
license or other authorization from that government or jurisdiction over the Company and its
Subsidiaries.
uuu

SEC means the U.S. Securities and Exchange Commission.

vvv
Securities Act means the Securities Act of 1933 as amended and the
rules and regulations promulgated thereunder.
www Seller Plan means each i employee benefit plan within the meaning of
Section 3 3 of ERISA whether or not subject to ERISA ii stoc option stoc purchase stoc
appreciation right or other equity or equity-based plan program policy Contract agreement or
other arrangement iii employment individual consulting severance retention change in
control or other similar plan program policy Contract agreement or other arrangement or
iv bonus incentive deferred compensation profit-sharing retirement post- termination health
or welfare vacation severance or termination pay fringe or other compensation or benefit plan
program policy Contract agreement or other arrangement in each case that is sponsored
maintained or contributed to by the Company or any of its Subsidiaries or to which the Company
or any of its Subsidiaries contributes or is obligated to contribute to or has any Liability.
xxx
Seller Systems means computer systems including the Software
firmware hardware networ s interfaces platforms and related systems owned or used by the
Seller Parties or Acquired Entities as a whole.
yyy
Software means computer software or firmware in any form including
object code source code computer instructions commands programs modules routines
procedures rules libraries macros algorithms tools and scripts and all documentation of or for
any of the foregoing.
zzz

Straddle Period means any Tax period beginning before and ending after

the Closing.
aaaa Subsidiary or Subsidiaries means with respect to any Person any
corporation of which a majority of the total voting power of shares of stoc entitled without regard
to the occurrence of any contingency to vote in the election of directors managers or trustees
thereof is at the time owned or controlled directly or indirectly by such Person or one or more of
the other Subsidiaries of such Person or a combination thereof or any partnership association or
other business entity of which a majority of the partnership or other similar ownership interest is
at the time owned or controlled directly or indirectly by such Person or one or more Subsidiaries
of such Person or a combination thereof.
bbbb Tax or Taxes means any federal state local or foreign tax or other
duty fee assessment or other charge of any ind whatsoever whether imposed directly or through
withholding and whether or not disputed including income gross receipts capital capital stoc
franchise profits withholding social security unemployment disability real property ad
valorem/personal property inventory license payroll employment social security severance
intangibles environmental customs duties escheat unclaimed property stamp excise
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occupation sales use transfer value added import export alternative minimum or estimated tax
including any interest penalty additions to tax or additional amounts with respect thereto or
attributable to the nonpayment thereof .
cccc Tax Return means any return declaration estimate claim for refund
report statement or information return relating to Taxes filed or required to be filed with a
Governmental Body including any schedule or attachment thereto and including any amendments
thereof.
dddd U.S. Antitrust Laws means any of the HSR Act the Sherman Antitrust
Act as amended the Clayton Antitrust Act as amended and any other United States federal or
state Law Orders or administrative or judicial doctrines that are designed to prohibit restrict or
regulate mergers and acquisitions and/or actions having the purpose or effect of lessening
competition monopolization or restraining trade.
eeee United States Seller Plan means each Seller Plan maintained with respect
to the Company and its Subsidiaries other than any Non-Debtor Subsidiary.
ffff
Willful Breach means a material breach of this Agreement that is a
consequence of an intentional act or intentional failure to act.
11.2.

Reserved.

11.3. Rules of Interpretation. Unless otherwise expressly provided in this Agreement
the following will apply to this Agreement the Schedules and any other certificate instrument
agreement or other document contemplated hereby or delivered hereunder.
a
Accounting terms which are not otherwise defined in this Agreement have
the meanings given to them under GAAP consistently applied. To the extent that the definition of
an accounting term defined in this Agreement is inconsistent with the meaning of such term under
GAAP the definition set forth in this Agreement will control.
b
The terms hereof herein and hereunder and terms of similar import
are references to this Agreement as a whole and not to any particular provision of this Agreement.
Section clause schedule and exhibit references contained in this Agreement are references to
sections clauses schedules and exhibits in or to this Agreement unless otherwise specified. All
Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated in and made
a part of this Agreement as if set forth in full herein. Any capitalized terms used in any Schedule
or Exhibit but not otherwise defined therein shall be defined as set forth in this Agreement.
c
Whenever the words include includes or including are used in this
Agreement they will be deemed to be followed by the words without limitation. Where the
context permits the use of the term or will be equivalent to the use of the term and/or.
d

The words to the extent shall mean the degree by which and not if.
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e
When calculating the period of time before which within which or
following which any act is to be done or step ta en pursuant to this Agreement the date that is the
reference date in calculating such period will be excluded. If the last day of such period is a day
other than a Business Day the period in question will end at 11 59 p.m. New Yor time on the
next succeeding Business Day.
f
Words denoting any gender will include all genders including the neutral
gender. Where a word is defined herein references to the singular will include references to the
plural and vice versa.
g
The word will will be construed to have the same meaning and effect as
the word shall . The words shall will or agree s are mandatory and may is permissive.
h

All references to

and dollars will be deemed to refer to United States

currency.
i
All references to a day or days will be deemed to refer to a calendar day or
calendar days as applicable.
j
Any document or item will be deemed delivered provided or made
available by the Company within the meaning of this Agreement if i such document or item is
included in the Dataroom and accessible by Buyer and its representatives with access to the
Dataroom by 5 00 p.m. New Yor time on the date that is one 1 day prior to the date of this
Agreement and ii such document or item was provided on Attorneys Eyes Only to any
Advisors or representatives of Buyer.
Any reference to any agreement Contract or instrument will be a reference
to such agreement Contract or instrument as amended modified supplemented or waived in
accordance with its terms and if applicable the terms hereof.
l
Any reference to any particular Code section or any Law will be interpreted
to include any amendment to revision of or successor to that section or Law regardless of how it
is numbered or classified; provided that for the purposes of the representations and warranties set
forth herein with respect to any violation of or non-compliance with or alleged violation of or
non-compliance with any Code section or Law the reference to such Code section or Law means
such Code section or Law as in effect at the time of determining whether such violation or noncompliance or alleged violation or non-compliance has occurred.
m
A reference to any Party to this Agreement or any other agreement or
document shall include such Party s successors and permitted assigns.
n

References to written or in writing include in electronic form.
ignat re age
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N
TNESS HEREOF the Parties have caused this Agreement to be executed by
their respective duly authorized officers as of the date first above written.
D P F NANC NG

C

By
Name John Wadsworth
Title Authorized Signatory
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N
TNESS HEREOF the Parties have caused this Agreement to be executed by
their respective duly authorized officers as of the date first above written.
SE

ER PART ES

NE AGE NC
By
Name Lawrence Per ins
Title Chief Restructuring Officer

AR

C

By
Name Lawrence Per ins
Title Chief Restructuring Officer

MOR NDA HO D NGS NC
By
Name Lawrence Per ins
Title Chief Restructuring Officer

MOR NDA NC
By
Name Lawrence Per ins
Title Chief Restructuring Officer
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TA

AN RUPTC M

ESTONES

The following events the Milestones shall have occurred on or prior to the deadlines
specified below. The Milestones may be extended upon mutual agreement of Company and Buyer
or as necessary to accommodate the Ban ruptcy Court s availability. Any extension in a deadline
for a period of time will automatically result in an extension in any future deadlines for the same
period of time. In the event that a deadline falls on a Saturday Sunday or legal holiday as defined
in Fed. R. Ban r. P. 9006 a 6 the deadline shall continue until the next day that is not a
Saturday Sunday or legal holiday.
a

The Petition Date shall occur no later than August 30 2022.

b
The motion the Sale Motion see ing approval of i the Bidding
Procedures Order and the Brea up Fee and ii scheduling a final sale hearing to approve the sale
to the issuer of the highest or otherwise best offer at the Auction shall be filed on the Petition Date.
c

An order approving the financing contemplated by the DIP Credit
Agreement the DIP Financing on an interim basis shall be entered no later than two 2 days
after the Petition Date.
d
A hearing on the Bidding Procedures Order shall be held no later than
twenty-one 21 days after the Petition Date.
e
The Bidding Procedures Order shall be entered no later than twenty-one
21 days after the Petition Date.
f
An order approving the DIP Financing on a final basis shall be entered no
later than thirty 30 days after the Petition Date.
g
Interested parties shall submit bids no later than fourteen 14 days after the
confirmation of the Bidding Procedures Order.
h
The Auction shall occur by no later than fifteen 15 days after the
confirmation of the Bidding Procedures Order.
i
The final hearing to approve the Sale Motion shall be held seventeen 17
days after the confirmation of the Bidding Procedures Order.
j
A final order approving the sale shall be entered no later than eighteen 18
days after the confirmation of the Bidding Procedures Order.
The transactions contemplated hereby shall be consummated by the parties
no later than three 3 days after entry of a final order approving the sale.
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Schedule 1.1(d)
Acquired Leased Real Property
Seller Party

Lease
Counterparty

Notice Address

Type of Lease

1700 E 68th
Ave, Denver,
CO

Office and
Warehouse
Sublease

NewAge, Inc.

Central Bag and
Burlap Co.

New Age
Beverages
Corporation
(NewAge, Inc.)

2420 17th Street, c/o BlackRock
LLC
4400 MacArther
Blvd, Suite 700
Newport Beach,
CA 92660

2420 17th
Street, Ste 220
and 240
Denver, CO

Office Lease

New Age
Beverages
Corporation
(NewAge, Inc.)

Aduro Advisors,
LLC

237 Kearny
Street, Suite 9064
San Francisco,
CA 94108

2420 17th
Street, Ste 220
and 240
Denver, CO

Office Sublease

NewAge, Inc.

WICP MT
TECH 4, LLC

PO Box 631
Pleasant Grove,
UT 84062

2632 W. 400
N., Lindon, UT

Office and
Warehouse
Lease

ARIIX LLC

SMB Shipping
Logistics, LLC

Worldwide
Express 2323
Victory Ave,
Suite 1600
Dallas, TX 75129
ATTN: Mr.
Andrew Bruder,
Operations
Services and
Commercial Real
Estate Manager

7158 South
FLSmidth
Drive, 2nd
Floor, Midvale,
Utah 84047

Office Sublease

Morinda, Inc.

AF 737 East,
LLC

c/o Colmena
Group, LLC, 299
S Main Street,
Suite 2420, Salt
Lake City, UT
84111

737 E 1180 S,
American Fork,
Utah 84003

Lease Guaranty
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Office Address

Type of Lease

Morinda, Inc.

Utah
Department of
Transportation

4501 South 2700
West, PO Box
148420, Salt Lake
City, UT 84114

Lease for
Parking Lot

Morinda, Inc.

Youw
Coworking
Servicos
Administrativos
Ltda.

Avenida
Brigadeiro Faria
Lima, no. 1.755,
Bairro Jardim
Paulistano, Sao
Paulo
Municipality,
State of Sao
Paulo, CEP
01452-001

Office Lease
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Schedule 1.1(e)(i)
Excluded Tangible Assets
1.

Two vehicles that are owned by the Company that were used by Brent Willis, former
Chief Executive Officer of the Company.
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Schedule 1.1(e)(ii)
Locations of Tangible Assets
Seller Party

Lease Party

Notice Address

Type of Lease

1700 E 68th
Ave, Denver,
CO

Office and
Warehouse
Sublease

NewAge, Inc.

Central Bag and
Burlap Co.

New Age
Beverages
Corporation
(NewAge, Inc.)

2420 17th Street, c/o BlackRock
LLC
4400 MacArther
Blvd, Suite 700
Newport Beach,
CA 92660

2420 17th
Street, Ste 220
and 240
Denver, CO

Office Lease

New Age
Beverages
Corporation
(NewAge, Inc.)

Aduro Advisors,
LLC

237 Kearny
Street, Suite 9064
San Francisco,
CA 94108

2420 17th
Street, Ste 220
and 240
Denver, CO

Office Sublease

NewAge, Inc.

WICP MT
TECH 4, LLC

PO Box 631
Pleasant Grove,
UT 84062

2632 W. 400
N., Lindon, UT

Office and
Warehouse
Lease

ARIIX LLC

SMB Shipping
Logistics, LLC

Worldwide
Express 2323
Victory Ave,
Suite 1600
Dallas, TX 75129
ATTN: Mr.
Andrew Bruder,
Operations
Services and
Commercial Real
Estate Manager

7158 South
FLSmidth
Drive, 2nd
Floor, Midvale,
Utah 84047

Office Sublease

Morinda, Inc.

AF 737 East,
LLC

c/o Colmena
Group, LLC, 299
S Main Street,
Suite 2420, Salt
Lake City, UT
84111

737 E 1180 S,
American Fork,
Utah 84003

Lease Guaranty
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Office Address

Type of Lease

Morinda, Inc.

Utah
Department of
Transportation

4501 South 2700
West, PO Box
148420, Salt Lake
City, UT 84114

Lease for
Parking Lot

Morinda, Inc.

Youw
Coworking
Servicos
Administrativos
Ltda.

Avenida
Brigadeiro Faria
Lima, no. 1.755,
Bairro Jardim
Paulistano, Sao
Paulo
Municipality,
State of Sao
Paulo, CEP
01452-001

Office Lease
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Schedule 1.1(h)
Purchased Entities
Entity Name

Jurisdiction of Organization

Holder

Morinda USA, Inc.

Utah

Morinda Inc.

NewAge USA, Inc.

Utah

Morinda Inc.

Tropical Resources, Inc.

Utah

Morinda Holdings, Inc.

NewAge Worldwide, Inc.

Utah

Morinda, Inc.

Morinda International Holding
Utah
Co., Inc.

Morinda, Inc.

Morinda Exotic Juices, Inc.

Utah

Morinda Holdings, Inc.

Morinda International Asia, Inc. Utah

Morinda Holdings, Inc.

Morinda Agricultural Products,
Utah
Inc.

Morinda Holdings, Inc.

Morinda Access, Inc.

Utah

Morinda, Inc.

ARIIX Holdings, LLC

Utah

ARIIX LLC

Travel
Destinations
Delaware
International, LLC

ARIIX LLC

ARIIX International, Inc.

Utah

ARIIX LLC

ARIIX Inc.

Delaware

ARIIX LLC

ARIIX Korea Ltd.

South Korea

ARIIX LLC

ARIIX Thailand

Thailand

ARIIX LLC

ARIIX Japan G.K.

Japan

ARIIX LLC

ARIIX Europe B.V.

Netherlands

ARIIX LLC

NewAge Kazahkstan LLP

Kazahkstan

ARIIX Europe B.V.

LLC NewAge Ukraine

Ukraine

ARIIX Europe B.V.

ARIIX UK Ltd

United Kingdom

ARIIX Europe B.V.

ARIIX Hong Kong Ltd

Hong Kong

ARIIX LLC

ARIIX China Ltd

China

ARIIX Hong Kong Ltd

ARIIX Taiwan Ltd.

Taiwan

ARIIX LLC

RIIX Mexico Operations S. de
Mexico
R.L.

ARIIX Holdings 89%; ARIIX
LLC 11%

RIIX
Mexico
(Imports) S. de R.L.

Mexico

ARIIX Holdings 89%; ARIIX
LLC 11%

ARIIX Zth G.K.

Japan

ARIIX LLC

ARIIX Italy S.R.L.

Italy

ARIIX LLC
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Holder

ARIIX Healthy Living (Israel)
Israel
PTY

ARIIX LLC

ARIIX Canada Operations ULC Canada

ARIIX LLC

ARIIX Australia PTY Ltd.

Australia

ARIIX LLC

ARIIX
Shanghai
Company

China

ARIIX LLC

ARIIX Malta Holdings Ltd

Malta

ARIIX Inc.

ARIIX Ireland Ltd

Ireland

ARIIX LLC

ARIIX Malta Ltd

Malta

ARIIX Malta Holdings Ltd

Trading

ARIIX Hong Kong Holdings
Hong Kong
Limited

ARIIX LLC

Ariix Hong Kong Services Ltd

Hong Kong

ARIIX Hong Kong Holdings
Limited

ARIIX CIS Limited

Russia

ARIIX Hong Kong Holdings
Limited

Nuceritv Mexico SA de CV

Mexico

ARIIX LLC 97.77%1

Houston Importacion S. de R.L.
de CV2
NewAge ARIIX Switzerland
Switzerland
GmbH

ARIIX LLC

NewAge (China) Biological
China
Technology CO Ltd

NewAge, Inc.

NewAge (Shanghai) Biological
China
Technology CO Ltd

NewAge (China) Biological
Technology CO Ltd

Morinda Japan G.K.

Morinda Inc.

Japan

PT Tahitian Noni International,
Indonesia
Indonesia

75% Morinda, Inc.;
Morinda Holdings Inc.

PT Morinda Independen

Indonesia

95% Morinda, Inc.; 4.5%
Sriyatin Yohanes Raya / 0.05%
Lie Dennis Roeland Royce

Morinda Vietnam

Vietnam

Morinda Inc.

Morinda Malaysia (M) SDN,
Malaysia
BHD

1
2

25%

99.17% Morinda, Inc.; 0.83%
heir of Tun Hami; 0.00002%
Tan Saw Ling

Minority ownership interest cannot be determined based on the Company’s records.
Jurisdiction of organization and current ownership of entity cannot be determined based on the Company’s records.
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Holder

Morinda Worldwide Colombia
Colombia
Ltda

98.6% Morinda, Inc.; 0.7% Kim
S, Asay; 0.7% Stephen P Story

Morinda UK Ltd

United Kingdom

Morinda, Inc.

United Kingdom

Morinda UK Ltd

Morinda Sweden AB

Sweden

Morinda Inc.

Morinda Norway AS

Norway

Morinda Inc.

Morinda Deutschland GmbH

Germany

Morinda Inc.

Morinda Magvaroszag Kft

Hungary

Morinda Inc.

Morinda
Branch

UK

Ltd

Moscow

Morinda Poland Spółka z
ograniczoną
Poland
odpowiedzialnością
(In
liquidation)

Morinda Inc.

Morinda Italia S.R.L.

Italy

Morinda Inc.

LLC Morinda RUS

Russia

Morinda Inc.

Japan branch of US entity. The
NewAge Worldwide Inc. Japan
branch is registered in Japan. NewAge Worldwide, Inc.
Branch
The entity exists in Utah.
Taiwan branch of US entity.
Morinda Worldwide Inc Taiwan The branch is registered in
NewAge Worldwide, Inc.
Branch
Taiwan. The entity exists in
Utah.
Morinda Canada Co.

Canada

NewAge Worldwide, Inc.

Morinda
International
Australia
(Australia) PTY Ltd

NewAge Worldwide, Inc.

NewAge Worldwide
Kong Limited

99% NewAge Worldwide, Inc. /
1% Morinda International
Holding Co., Inc.

Hong

Hong Kong

Morinda Worldwide Mexico
Mexico
S.R.L.

99.999% NewAge Worldwide,
Inc. / <0.000001% Kerry Orlo
Asay

Morinda De Mexico SRL de CV Mexico

98.8% NewAge Worldwide,
Inc.
/
1.2%
Morinda
International Holding Co. Inc.

Morinda New Zealand Limited

NewAge Worldwide, Inc.
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Holder

Morinda Worldwide Thailand
Thailand
Ltd

99.999%
Tahitian
Noni,
Inc./.00001% each Tongchit
Taicharoen and each of 3
founders, RCR.RNS

Morinda Worldwide Peru SRL

Peru

99.99%
Tahitian
Noni,
Inc./.01% Morinda International
Holding Co. Inc.

Chile

90% Tahitian Noni, Inc./10%
Morinda International Holding
Co. Inc.

Morinda
Limitida

Worldwide

Chile

NewAge
Turkey
Icecek
Urunleri Itcaret Ltd Sirketi (In Turkey
liquidation)

XX% Morinda Worldwide,
Inc./X% Morinda, Inc.3

NewAge
liquidation)

Ecuador

99% Morinda Worldwide,
Inc./1% Morinda, Inc.

Singapore

Morinda International Holding
Co., Inc.

Ecuador

(In

Morinda Singapore PTY LTD

3

Doc 13-1

Morinda International French
French Polynesia
Polynesia

Morinda International Holding
Co., Inc.

Morinda International Tahiti

French Polynesia

Morinda International Holding
Co., Inc.

Morinda NewAge Nigeria Ltd

Nigeria

90% Morinda Intl Holding Co,
Inc/10% Morinda Worldwide,
Inc.

Pure Fruit Technologies LLC

Utah

Morinda Exotic Juices, Inc.

Morinda Korea Inc.

Korea

Morinda International Asia, Inc.

Mangostana LLC

Utah

Morinda Holdings, Inc.

NewAge Bem-estar Limitida

Brazil

Morinda Holdings, Inc.

Tahitian Noni Beverages China
China
Co Ltd

Morinda Holdings, Inc.

NewAge Live Healthy PTY Ltd
South Africa
(South Africa)

Morinda Holdings, Inc.

Current ownership cannot be determined based on the Company’s records.
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Schedule 1.1(n)
Excluded Restrictive Agreements
1.

All rights and obligations under non-disclosure, confidentiality, non-compete, noninterference, non-solicitation, and similar arrangements with (i) current and former
directors and officers of the Company and its Subsidiaries and (ii) current and former
employees and contractors of the Company and its Subsidiaries that engaged in
violations of Law.
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Schedule 1.1(s)
Other Acquired Assets
[Buyer to provide.]
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Schedule 1.2(r)
Other Excluded Assets
1.

Item 1 on Schedule 1.1(e)(i).
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Schedule 1.3(c)
Assumed Benefit Plans
1.

Health plan administered through SelectHealth.

2.

Vision plan administered through SelectHealth.

3.

Dental plan administered through Guardian.

4.

Basic life, short-term and long-term disability, and accidental death and
dismemberment insurance administered through The Hartford.

5.

Hospital confinement indemnity insurance and cancer insurance administered through
Anthem.

6.

Flexible spending accounts administered through Discovery Benefits.

7.

Morinda Holdings, Inc. Profit Sharing 401(k) Plan through the Reliance Trust
Company.
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Schedule 1.3(j)
Other Assumed Liabilities
1.

None.
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Schedule 1.4(p)
Other Excluded Liabilities
[Buyer to provide.]
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Schedule 1.5(a)
Executory Contracts
See attached Annex 1.5(a).
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Case 22-10819-LSS

SELLER PARTY
NewAge, Inc.

CONTRACT PARTY
Lexyl Travel
Technologies Inc.

NewAge, Inc.
Trovata Inc.
NewAge, Inc.

Kwikclick, Inc.

NewAge, Inc.

Ray Strand

NewAge, Inc.

Craig duBruyn

NewAge, Inc.

Anna Moss

NewAge, Inc.

Lisa Bratkovich

NewAge, Inc.

NewAge Kazakhstan
LLP

NewAge, Inc.

NewAge, Inc.
NewAge, Inc.
ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC

LLC Morinda RUS
Morinda NewAge
Nigeria Limited

Filed 08/31/22
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ADDRESS
205 Datura Street, 10th Floor, West
Palm Beach Florida, 33401
237 A. Street, Suite 86664, San
Diego, CA 92101
876 East Vine Street, Murray, UT
84107
13785 Arabian Drive, Rapid City,
SD 57702
Not mentioned but email is
Craig_duBruyn@newage.com

Enlinx LLC
Medicos International,
Inc.

TYPE OF CONTRACT
Master Services Agreement

SAAS Services Agreement
Licensing and Exclusivity
Agreement
Consultant Agreement
Consultant Agreement
Consultant Agreement
Consultant Agreement

Republic of Kazakhstan, Almaty
city, Almalinskiy district, Tole bi
Street, building 101, block “B”, 9th
floor, 050012
Vn.ter.g. Municipalniy okrug
Presnenskiy Per. Bolshoy
Trekhgorniy d. 11, str. 2 stage 4
Pomeshch. 2, Moscow, Russia
123376
No.1 Murtala Muhammed, Ikoyi,
Lagos, Nigeria

NewAge S.R.L (Bolivia) Santa Cruz de la Sierra, Bolivia
917 Lusk Street, Suite 300, Boise, ID
Kount, Inc.
83706
Aquamira Technologies, 917 West 600 North, Suite 105,
Inc.
Logan, UT 84321
Zinnova Technologies
Inc
Not mentioned.
NutriLabs LLC
Not mentioned.
Direct Selling Global
Netherlands, Linge 88, 2105, WG
News Ltd
Hemsteed
Draco Associates Ltd
Not mentioned
Lighthouse Document
51 University Street, Suite 400,
Technologies Inc.
Seattle, WA 98101

ARIIX LLC
ARIIX LLC

Doc 13-1

Management Services
Intercompany Agreement

Management Services
Intercompany Agreement
Management Services
Intercompany Agreement
Management Services
Intercompany Agreement
Master Services Agreement
Supplier Agreement
Master Consulting Services
Agreement
Manufacturing Agreement
Service Agreement
Agreement

Services Agreement
Master Agreement for
2620 South Decker Lake Blvd, Suite fulfilment, distribution and
500, Salt Lake City, UT 84119
warehouse services
2056-3, Maezato, Itoman City,
Okinawa, Japan 901-0362
Consultant Agreement

ARIIX LLC
HSI USA Inc.

Services Agreement

1
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CONTRACT PARTY
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ADDRESS

TYPE OF CONTRACT

ARIIX LLC

ARIIX Europe B.V.

ARIIX LLC

ARIIX Europe B.V.

ARIIX LLC

ARIIX Europe B.V.

ARIIX LLC

ARIIX Europe B.V.

ARIIX LLC

ARIIX Canada
Operations ULC

ARIIX LLC

ARIIX Canada
Operations ULC

ARIIX LLC

ARIIX Canada
Operations ULC

ARIIX LLC

ARIIX Canada
Operations ULC

President Kennedylaan 19, 2517 JK
Den Haag
President Kennedylaan 19, 2517 JK
Den Haag
President Kennedylaan 19, 2517 JK
Den Haag
President Kennedylaan 19, 2517 JK
Den Haag
400-725 Granville Street, P.O. Box
10325 Vancouver, BC V7Y 1G5,
Canada
400-725 Granville Street, P.O. Box
10325 Vancouver, BC V7Y 1G5,
Canada
400-725 Granville Street, P.O. Box
10325 Vancouver, BC V7Y 1G5,
Canada
400-725 Granville Street, P.O. Box
10325 Vancouver, BC V7Y 1G5,
Canada

ARIIX LLC

ARIIX Australia Pty
Limited

Hall Chadwick, Level 40 2-26 Park Management Services
Street, Sydney, NSW 2000, Australia Intercompany Agreement

ARIIX LLC

ARIIX Australia Pty
Limited

Hall Chadwick, Level 40 2-26 Park Licensing and Sales
Street, Sydney, NSW 2000, Australia Intercompany Agreement

ARIIX LLC

ARIIX Australia Pty
Limited

Hall Chadwick, Level 40 2-26 Park Sales and Distribution
Street, Sydney, NSW 2000, Australia Intercompany Agreement

ARIIX LLC

ARIIX Australia Pty
Limited

ARIIX LLC

ARIIX Japan G.K.

ARIIX LLC

ARIIX Japan G.K.

ARIIX LLC

ARIIX Japan G.K.

ARIIX LLC

ARIIX Japan G.K.

Hall Chadwick, Level 40 2-26 Park
Street, Sydney, NSW 2000, Australia
5-7, Azabudai 3-chome, Minato-ku,
Tokyo, Japan
5-7, Azabudai 3-chome, Minato-ku,
Tokyo, Japan
5-7, Azabudai 3-chome, Minato-ku,
Tokyo, Japan
5-7, Azabudai 3-chome, Minato-ku,
Tokyo, Japan

Trademark Licensing
Intercompany agreement
Management Services
Intercompany Agreement
Sales and Distribution
Intercompany Agreement
Licensing and Sales
Intercompany Agreement
Trademark Licensing
Intercompany agreement

ARIIX UK Limited

4th Floor, Office 4.09
St Martin’s House, 1 Lyric Square,
London W6 0NB, England

Management Services
Intercompany Agreement

ARIIX UK Limited

5th Floor, Office 4.09
St Martin’s House, 1 Lyric Square,
London W6 0NB, England

Sales and Distribution
Intercompany Agreement

ARIIX LLC

ARIIX LLC

2

Management Services
Intercompany Agreement
Licensing and Sales
Intercompany Agreement
Sales and Distribution
Intercompany Agreement
Trademark Licensing
Intercompany agreement
Management Services
Intercompany Agreement
Licensing and Sales
Intercompany Agreement
Sales and Distribution
Intercompany Agreement
Trademark Licensing
Intercompany agreement
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CONTRACT PARTY

ARIIX LLC
ARIIX UK Limited
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TYPE OF CONTRACT

6th Floor, Office 4.09
St Martin’s House, 1 Lyric Square,
London W6 0NB, England

Licensing and Sales
Intercompany Agreement

Trademark Licensing
Intercompany agreement
Manufacturing & Supply
Agreement

ARIIX LLC

UST

7th Floor, Office 4.09
St Martin’s House, 1 Lyric Square,
London W6 0NB, England
Block 3 Harcourt Centre, Harcourt
Road, Dublin 2

NewAge, Inc.

ARIIX LLC/Fred
Cooper, seller's agent

Fred W. Cooper, 1284 Hidden Quail Amended and Restated
Drive, Farmington, UT 84025
Agreement and Plan of Merger

ARIIX LLC

DoTerra

Morinda, Inc.

Morinda Japan G.K.

Morinda, Inc.

NewAge S.R.L (Bolivia) Santa Cruz de la Sierra, Bolivia

Morinda, Inc.

NewAge S.R.L (Bolivia) Santa Cruz de la Sierra, Bolivia

Morinda, Inc.

NewAge S.R.L (Bolivia) Santa Cruz de la Sierra, Bolivia

Morinda, Inc.

NewAge, Inc.

NewAge S.R.L (Bolivia)
UPS Professional
Services
Digital River World
Payments
NAV-LVH, LLC, dba
Westgate Las Vegas
Resort & Casino

NewAge,
Inc./Morinda
Holdings,
Inc./Morinda,
Inc./Tropical
Resources, Inc.

TCI Co., Ltd/TCI
Biotech USA, LLC

ARIIX LLC
ARIIX UK Limited

Morinda, Inc.
Morinda, Inc.

Morinda, Inc.

Morinda, Inc.

NewAge, Inc.

389 South, 1300 West, Pleasant
Grove, Utah, 84062
Morinda Building 2-2 Nishi
Shinjuku, 3 chome, shinjuku ku,
Tokyo, 160-0023

Intercompany Loan Agreement
Management Services
Intercompany Agreement
Sales and Distribution
Intercompany Agreement
Licensing and Sales
Intercompany Agreement
Trademark Licensing
Intercompany agreement

Santa Cruz de la Sierra, Bolivia
12380 Morris Road, Alpharetta, GA,
30005-4177
Services Agreement

Master Services Agreement
3000 Paradise Road, Las Vegas, NV
89109
Hotel Convention Contract

remi.lee@tci0bio.com, Attention:
Remi Lee, Manager of the TCI USA
Office
Asset Purchase Agreement

737 East 1180 South, American
TCI Biotech USA, LLC Fork, UT 84003
c/o Colmena Group, LLC, 299 S
Main Street, Suite 2420, Salt Lake
AF 737 East, LLC
City, UT 84111

Aliven, Inc.

Co-existence Agreement

Yasuyuki Oi, Aliven, Inc., 2-5-10
Aomi Koto-ku, Tokyo 1350064
Japan

3

Assignment of Lease
Agreement

Lease Guaranty

Asset Purchase Agreement

Case 22-10819-LSS
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NewAge, Inc.

ARIIX LLC
ARIIX LLC

ARIIX LLC

NewAge, Inc.

ARIIX LLC

CONTRACT PARTY
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ADDRESS

Zachert Private Equity
GmbH

Karl-Marx Strasse 25, 15537
Grunheide (Mark), Germany

The Limu Company,
LLC

Gary J. Raser, The Limu Company,
LLC, 3493 Rockcliff Place,
Longwood, FL 32779

Zennoa, LLC
Advanced Wellness
Solutions Pte. Ltd. dba
Mavie
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TYPE OF CONTRACT

Membership Interest Purchase
Agreement
Asset Purchase and Sale
Agreement
Asset Purchase and Sale
Agreement
Memorandum of
Understanding / Contract
Termination Agreement

Attn: Liew Kok Chuen, 6, Temasek
Blvd., #09-05 Suntec Tower Four,
Singapore 038986
1850 N. Central Avenue, Suite 1400,
Phoenix, AZ 85004, Attention:
Dickinson Wright, PLLC Timothy M. Strong
Engagement Letter
Otemachi Park Building, 1-1-1
Otemachi, Chiyoda-Ku, Tokyo 100Anderson Mori &
8136 Japan, Attention: Yusuke
Tomotsune
Nakano
Representation Agreement

ARIIX LLC

Ballard Spahr, LLP

NewAge, Inc.

Baker McKenzie, LLP

ARIIX LLC

Bona Law PC

ARIIX LLC

Hallett & Perrin PC

NewAge, Inc.

Littler Mendelson, P.C.

One Utah Center, Suite 800, 201
South Main Street, Salt Lake City,
UT 84111, Attention: Jason Boren
Representation Agreement
Two Embarcadero Center, 11th
Floor, San Francisco, CA 94111
Representation Agreement
4275 Executive Square, Suite 200,
La Jolla, CA 92037, Attention: Jarod
Bona
Representation Agreement
1445 Ross Ave., Suite 2400, Dallas,
TX 75202, Attention: Bryan Stevens Representation Agreement
1900 Sixteenth Street, Suite 800,
Denver, CO 80202, Attention: Laurie
Rust
Representation Agreement

ARIIX LLC

Lehman, Lee & Xu

ARIIX LLC

Barnes & Thornburg
LLP

Morinda, Inc.

Kirton McConkie

10-2 Liangmaqiao Diplomatic
Compound, No. 22 Dongfang East
Road, Chaoyang District, Beijing
100600, People's Republic of China,
Attention: Edward Lehman
Representation Agreement
299 S Main Street, Suite 1825, Salt
Lake City, UT 84111, Attention: Ken
Horton
Representation Agreement
36 S State Street, Suite 1900, Salt
Lake City, UT 84111, Attention:
Adam Stevens
Representation Agreement

Husch Blackwell

299 South Main Street, Suite 1300,
Salt Lake City, UT 84111

ARIIX LLC

4

Representation Agreement
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ARIIX LLC

CONTRACT PARTY
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ADDRESS

426 Industrial Ave, Suite 150,
Williston, VT 05495
39, Sajik-ro 8-gil, Jongno-gu, Seoul,
Kim & Chang
03170, Korea
1918 Eighth Avenue, Suite 2900,
KPMG LLP
Seattle, WA 98101
1401 Eye Street, N.W., Suite 800,
Polsinelli PC
Washington, DC 20005
Price Parkinson & Kerr, 5742 W Harold Gatty Drive, Salt
PLLC
Lake City, UT 84116
1275 East Fort Union Boulevard,
Suite 115, Cottonwood Heights, UT
Reese Richards, PLLC 84047
ipCapital Group
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TYPE OF CONTRACT

Representation Agreement
Representation Agreement
Engagement Agreement
Representation Agreement
Representation Agreement

Representation Agreement

Level 6, 75 Elizabeth Street, Sydney
NSW 2000 Australia
Representation Agreement
Hans-Henny-Jahnn-Weg 49 220085
Hamburg Germany
Representation Agreement

NewAge, Inc.

Russell Kennedy

ARIIX LLC

SBS Legal

ARIIX LLC

ARIIX LLC

Scheinberg & Associates PO Box 164140, Austin, TX 78716
Kunzler Bean &
50 W Broadway, 10th Floor, Salt
Adamson
Lake City, UT 84101
8181 E Tufts Ave, Suite 600,
Plante & Moran, PLLC Denver, CO 80237
Sufiyanov Renat
3-277, Malaya Ushunskaya, ulitsa,
Rakipovich
Moscow, Russia 117303

Representation Agreement

NewAge, Inc.

Sheppard, Mullin,
333 South Hope Street, 43rd Floor,
Richter & Hampton LLP Los Angeles, CA 90071

Representation Agreement

ARIIX LLC
NewAge, Inc.

Representation Agreement
Representation Agreement
Representation Agreement

NewAge, Inc.

Chris Heptinstall, Executive
Director, Environmental Research
Environmental Research Center, 3111 Camino Del Rio North,
Suite 400, San Diego, CA 92108
Stipulated Consent Judgment
Center, Inc.
Three Embarcadero Center, Suite
Stoel Rives LLP
1120, San Francisco, CA 94111
Representation Agreement
Henry W. Oliver Building, 535
Meyer, Unkovic & Scott Smithfield Street, Suite 1300,
LLP
Pittsburg, PA 15222
Representation Agreement

ARIIX LLC

TM Cloud INC.

ARIIX LLC

6094 Corporate Drive, Fair Haven,
Total Life Changes LLC Michigan, 48023

Settlement Agreement

ARIIX LLC

Zeus

Settlement Agreement

NewAge,
Inc/Morinda,
Inc./Morinda
Holdings, Inc.
NewAge, Inc.

8283 N Hayden Road, Suite 249
Scottsdale, AZ 85268

5

Standard System Agreement
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SELLER PARTY

ARIIX LLC
NewAge, Inc.
Morinda, Inc.
Morinda Holdings,
Inc.
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ADDRESS

ARIIX Inc, ARIIX Malta
Ltd and ARIIX Malta
7158 S. FLSmidth Dr., Suite 250,
Holdings Ltd
Midvale, UT 84047
138 East, 12300 South Str- C- 126,
Pulse LLC
Draper, Utah, 84020
Embria Health Sciences 2105 SE Creekview Drive, Ankeny
LLC
IA, 50021
Lexis Nexis

Unknown

NewAge, Inc.
Morinda Holdings,
Inc.

Alliance Advisors LLC

200 Broadacres Dr., Bloomfield,
New Jersey,07003

NewAge, Inc.
Morinda, Inc.

Booyah Advertising
Cornerstone
Technologies LLC

Morinda, Inc.

MetaBev Inc.

ARIIX LLC

CSV Legal

Agilent Servicos

6 Gloria Lane, Fairfield, NJ, 07004
Via Giosue, Carducci 11, 20123
Milan

NewAge, Inc.
NewAge, Inc.

Trey Knight

NewAge, Inc.

Stacy Elegino, dba The
Odonata Agency

NewAge, Inc.

Silverwood Partners,
LLC

NewAge, Inc.

Wondersauce, LLC

NewAge, Inc.

Project CBD
Verb Technology
Company, Inc.
Team Eagle Logistics,
Inc.

NewAge, Inc.
NewAge, Inc.

NewAge, Inc.
Morinda, Inc.
NewAge, Inc.

Philip Lee
Red Points Solutions,
S.L.

Berlin Packaging, LLC

TYPE OF CONTRACT
IP Rights Licensing
Framework Agreement
Asset Purchase Agreement
Trademark License Agreement
Subscription Agreement
Master Services Agreement
and Ownership Insight
Subscription Agreement

Rua Libero Badaro, CEP 15-900-000 Services Agreement
3001 Brighton Boulevard, Suite 236,
Denver, CO, 80216
Services Agreement
1387 S. 630 E, American Fork, Utah,
84003
Master Services Agreement

Connaught House, One Burlington
Road, Dublin 4, D04 C5Y6, Ireland
Carrer de Berlin 38, 1a, 08029
Barcelona, Spain
500 Oracle Parkway, Redwood
Oracle America, Inc.
Shores, CA 94065
Heimspiele GmbH & Co. Eupener Strasse 60, 50933 Koln
KG
(Cologne) Germany

ARIIX LLC
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Service Provider Agreement
Representation Agreement

Representation Agreement
Master Services Agreement
Master Agreement
Product Listing Agreement

PO Box 681089, Franklin, TN 37068 Royalty Agreement
The Odonata Agency, Attention:
Stacy Elegino, 1300 Randall Street,
Glendale, CA 91201
Service Provider Agreement
Silverwood Farm Place, 32 Pleasant
Street, Sherborn, MA 01770
Engagement Agreement
45 West 25th Street, 6th Floor, New
York, NY 10010, Attention: John
Sampogna
Master Services Agreement
PO Box 260, Healdsburg, CA 95448 Sponsorship Agreement
344 S Hauser Blvd., Ste. 414, Los
Application Subscription
Angeles, CA 90036
Agreement
Shipper-Broker Agreement
525 West Monroe Street, Chicago,
IL 60661

6

Master Supply Agreement

Case 22-10819-LSS

SELLER PARTY

CONTRACT PARTY

Morinda, Inc.

RJW Transport,
Inc./RJW Warehouse,
Inc./RJW Logistics, Inc.
B. Kolormakeup &
Skincare S.P.A. SB
Benefit Corporation

ARIIX LLC

Tilleke & Gibbins

NewAge, Inc.
NewAge,
Inc./Morinda, Inc.

Workman Nydegger
Direct Selling
Association

NewAge, Inc.

Impact Group, LLC

ARIIX LLC
ARIIX LLC

CBZ Dynamics, LLC
SCA Asesores S.A.

NewAge, Inc.
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ADDRESS

11240 Katherine's Crossing, Suite
400, Woodridge, IL 60517
Via Canonica, 79/A-Loc. Geromina
24047 Treviglio, Italy
Supalai Grand Tower, 20th-26th
Floor, 1011 Rama 3 Road,
Chongnonsi, Yannawa Bangkok
10120, Thailand
60 East South Temple, Suite 1000,
Salt Lake City, Utah 84111
1667 K Street, NW, Suite 1100,
Washington, DC 20006
Attention: Jeff Nelson, Chief Sales
Officer, 950 W. Bannock Street,
Suite 850, Boise, ID 83702
1633 W Innovation Way, 4th Floor,
Unit 4-143, Lehi, UT 84043,
Attention: Clay Broadbent

Pulse LLC

NewAge, Inc.

Pate Baird, PLLC

ARIIX LLC

Miller Thomson LLP

Morinda Holdings,
Inc.

ARIIX LLC
ARIIX LLC

New Age Health
7158 S. FLSmidth Dr., Suite 250,
Sciences Holdings, Inc. Midvale, UT 84047
RBM Janitorial Services,
Inc.
Not specified
200 Jefferson Park, Whippany, New
PDR LLC
Jersey 07981
2230 North University Parkway
Buhler Thomas Law
Suite 2A, Provo, Utah, 84640
Kerkenbos, 10-31, 6546 BB,
BCI Global
Nijmegen, The Netherlands
Customer Expressions
2255 Carling Ave, Suite 500,
Corporation (i-sight)
Ottawa, ON, K2B7Z5
martin.oconnor@addisonslawyers.co
Addissons
m.au
international payout
540 NE 4th Street, Second floor,
systems Inc.
Fort Lauderdale, Florida, 33301
Lily of the Desert
Not specified

ARIIX LLC

Lilac KK

NewAge, Inc.
Morinda, Inc.
NewAge, Inc.
ARIIX LLC
ARIIX LLC

Client Services Agreement

Quality Agreement

Representation Agreement
Representation Agreement
Membership Agreement

Brokerage Agreement
Rewards Website
Development, License and
Deployment Agreement
Engagement Agreement

Attention: Dale Gledhill, 138 East
12300 South, Ste C-126, Draper, UT
84020
Asset Purchase Agreement
36 West Fireclay Ave, Salt Lake Ciy,
UT 84107
Engagement Agreement
60 Columbia Way, Suite 600,
Markham, ON L3r OC9, Canada
Engagement Agreement

NewAge, Inc.

Morinda, Inc.

TYPE OF CONTRACT

Merger Agreement
Service Agreement
Service Agreement
Representation Agreement
Engagement Letter
Hosted Services and Access
Agreement
Representation Agreement
Service Agreement
Working Agreement

6-5-3 Yodagawa-ku, Nishinakajima,
Osaka City, Osaka Prefecture
Business Transfer Agreement

7
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SELLER PARTY

CONTRACT PARTY

ARIIX LLC
ARIIX LLC

Nucerity Global
Holdings Company
Quaole

ARIIX LLC
ARIIX LLC

SOR Technology LLC
Univers KK

Morinda, Inc.

Hiro Sake LLC
Peritux Compliance
GmbH
Law Offices of Dixon H.
Fung, P.C.

NewAge, Inc.
ARIIX LLC

Morinda, Inc.

Doc 13-1

ARIIX LLC

Nihon Kolmar Co., Ltd.
Faegre Drinker Biddle &
Reath LLP
Regulatory Concepts Pty
Ltd

ARIIX LLC

ProPay, Inc.

ARIIX LLC

Gnosis USA, Inc.

ARIIX LLC

Walker Morris

Morinda, Inc.
NewAge, Inc.

Isosmotic, LLC
Donohoe Advisory
Associates, LLC

NewAge, Inc.

Epic Global, Inc.

NewAge, Inc.

Morinda, Inc.

Bye Bye, LLC
Barretto Pacific
Corporation
American Registry for
Internet Numbers

Morinda, Inc.

AT&T Mobility National
Accounts, LLC

NewAge, Inc.

NewAge, Inc.

Morinda, Inc.

Morinda, Inc.
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ADDRESS

TYPE OF CONTRACT

Thomson Burton PLLC, 1 Franklin
Park, 6100 Tower Circle, Suite 200,
Franklin, Tennesee 37067
Asset Purchase Agreement
Not specified
Asset Transfer Agreement
2173 Salk Ave, Suite 300, Carlsbad,
CA, 92008
Not specified
1395 Brickell Ave, Suite 800 Miam,
Florida, 33131
Ostrabe 11-13, 50996 Cologne,
Germany
5042 Wilshire Blvd. #38913, Los
Angeles, CA 90036
Nissei Fishimimachin Bldg, 4F, 4-41, Fushimimimachi, Chuo-ku, Osaka,
541-0044 Japan
1144 15th Street, Suite 3400,
Denver, CO 80202
Unit 9, 7 Anella Avenue, Castle Hill
NSW 2154 Australia
3400 No. Ashton Blvd., Ste. 200,
Lehi, UT 84043
169 N Main Street, Doylestown, PA
18901
33 Wellington Street, Leeds LS1
4DL, United Kingdom

Technology and Services
Agreement
Merger Agreement

2825 E Cottonwood Pkwy #500, Salt
Lake City, UT 84121
9801 Washingtonian Blvd, Suite
340, Gaithersburg, MD 20878
Care of Glen Jensen, 6069 Dry
Creek Circle, Highland, UT 84003
5810 West 3400 South, Wellsville,
UT 84339
Landon Barretto, 1916 Pike Place,
Suite 12, Seattle, WA 98101
3635 Concorde Parkway, Suite 200,
Chantilly, VA 20151

Private Label Manufacturing
and Supply Agreement
Consulting Services
Agreement

Co-existence Agreement
Representation Agreement re
DPO services (Tasso)
Engagement Agreement
General Terms & Conditions
Memorandum of Agreement
Representation Agreement and
Fixed Fee Agreement
Agreement for Services
Commercial Guaranty
Authorization to Use the
"Quatrefolic" Trademark
Engagement Agreement

Bulk Purchase Agreement
Aircraft Operating Lease
Agreement
Services Agreement
IP Address Administration
Corporate Digital Advantage
Agreement

155 North 400 West, Suite 100, Salt
Carrier Consulting, Inc. Lake City, UT 84103
Retail Customer Agreement
PO Box 7, 35 South State, Fairview,
Central Telcom Services, UT 84629 Attention: CentraCom
LLC dba CentraCom
Customer Care
Master Service Agreement
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TYPE OF CONTRACT

851 W Cypress Creek Road, Fort
Lauderdale, FL 33309
Citrix Subscription
4747 Skyline Rd S, Ste. 100, Salem,
OR 97306
Genesis Priority Support
3400 Bridge Parkway, Suite 200,
Redwood Shores, CA 94065
Services Agreement
Service and Supply Contract
320 Summer St, Ste. 100, Boston,
MA 02210-1701
Dept. 551, Volume Licensing, 6100
Neil Road, Suite 210, Reno, NV
89511-1137
20 Lysenko, Irpin 08201 Kyiv
Ukraine

Morinda, Inc.

LogMeIn, Inc.

Subscription Agreement

Morinda, Inc.

Microsoft Corporation

ARIIX LLC
NewAge, Inc.

Alexey Kushlyansky
Miller Chevalier
Chartered

NewAge, Inc.

Deloitte & Touche, LLP

Engagement Agreement

NewAge, Inc.
NewAge, Inc.
Morinda Holdings,
Inc.

Ernst & Young U.S. LLP
Sidley Austin LLP

Engagement Agreement
Engagement Agreement
Payment Obligation
Agreement

Master Agreement
Consulting Agreement
Engagement Agreement

1060 Orchard Lane, Aline, UT
84004

ARIIX LLC

Randall N. Smith
Assurance Financial
Services International,
Inc.

Morinda, Inc.

NTT Amnerica, Inc.

NewAge, Inc.

East West Bank

NewAge, Inc.

Kevin Manion

NewAge, Inc.
Morinda Holdings,
Inc.

Thomas Painter

798 Redford Dr. Provo, Utah 84604 Settlement Agreement

DSV Air & Sea, Inc.

1893 West 2100 South, UT 84119

ARIIX LLC

Oracle America, Inc.

Morinda, Inc.

Wordpress

Morinda, Inc.

Citrix Systems, Inc.

Morinda, Inc.

Microsoft Corporation

c/o Jordan Warnock, 563 W 500 S,
Ste. 300, Bountiful, UT 84010
757 Third Avenue, 14th Floor, New
York, NY 10017
2350 Mission College Blvd, Suite
988, Santa Clara, CA 95054, Attn:
Kelvin Chan

Financing Program Partnership
Agreement
Master Services Agreement

Loan and Security Agreement
Separation Agreement and
General Release of Claims

Shipper-Broker Agreement
Annual Service/Support
2300 Oracle Way, Austin, TX 78741 Contract
Annual Service/Support
Contract
851 W Cypress Creek Road, Fort
Annual Service/Support
Lauderdale, FL 33309
Contract
Dept. 551, Volume Licensing, 6100
Neil Road, Suite 210, Reno, NV
Annual Service/Support
89511-1137
Contract
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ADDRESS

TYPE OF CONTRACT

NewAge, Inc.

Talkdesk, Inc.

NewAge, Inc.

ButterCMS, LLC

NewAge, Inc.

Planful, Inc.

535 Mission St., Floor 12, San
Francisco, CA 94105, ATTN:
General Counsel; Legal Department
1198 Miners Run, Rochester, MI
48306
555 Twin Dolphin Drive, Suite 400,
Redwood City, CA 94065

NewAge, Inc.

Nexio Pay, LLC

727 North 1550 East, Suite 300,
Orem, UT 84097

Morinda, Inc.
ARIIX LLC

Global Software, LLC
Natalie Chou

Attention: Legal, 8529 Six Forks
Software License Master
Road, Suite 400, Raleigh, NC 27615 Terms
Endorsement Agreement

ARIIX LLC

Aigul Soltanbek

ARIIX LLC

Toni Miller

ARIIX LLC

Dell Marketing, L.P.

ARIIX LLC

Michael Lehfeldt

ARIIX LLC

Deb Kimball

ARIIX LLC
Morinda Holdings,
Inc.
Morinda Holdings,
Inc.

Nikki O'Dea

ARIIX LLC
ARIIX LLC

ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC
ARIIX LLC

72, Navoi street, app 86, Auezovskiy
distr., Almaty 050000 Kazakhstan
11 Tyalla Court, Talleburdgera,
QLD 4228, Australia

23 Imros Street Nundah,
Queensland, Australia 4012
13625 Sunset Shores Drive, Cedar
Springs, MI 49319
620 Northwood Drive, Flushing MI
48433

Master Subscription
Agreement
SAAS Services Agreement
SAAS Services Agreement
Payment Processing Solutions
Platform Agreement

Wellness Council Member
Agreement
Wellness Council Member
Agreement
Dell Cloud Solutions
Agreement
Athlete Council Member
Agreement
Wellness Council Member
Agreement

Administrative Services
Agreement

SelectHealth, Inc.
Sun Life Assurance
Company of Canada

One Sun Life Executive Park,
Wellesley Hills, MA 02481
24 Cliff Road, Hillhead, Hampshire
Dr. Cathrin Marshall
PO143JS, UK
24411 Ridge Route, Suite 200,
Wellman & Warren, LLP Laguna Hills, CA 92653
FedEx Trade Networks
Transport & Brokerage,
Inc.
953 E Juanita Ave, Suite C1, Mesa,
Dragon Sino Ltd.
AZ 85204
Medicine Alpha Co.,
Shinjuku 2-chome, Shinjuku 5-15,
Ltd.
Shinjuku-ku, Tokyo Japan
NanoBiotech Pharma,
5944 Coral Ridge Drive, Suite #123,
Inc.
Coral Springs, FL 33076
Dr. Ray Strand and
13785 Arabian Drive, Rapid City,
Health Concepts, Inc.
SD 57702
3400 No. Ashton Blvd., Ste. 200,
ProPay, Inc.
Lehi, UT 84043

10

Stop-Loss Policy
Wellness Council Member
Agreement
Attorney-Client Fee
Agreement
Customs Power of Attorney
and Designation as Export
Forwarding Agent
Power of Attorney
Basic Purchase and Sale
Contract
Distribution and Sales
Agreement
Indemnification Agreement
Threatmetrix Services
Agreement
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ARIIX LLC

Kaneka North America,
LLC

ARIIX LLC

VDF FutureCeuticals,
Inc.

ARIIX LLC
ARIIX LLC

NewAge, Inc.
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World Exchange, Inc.
Saddle Creek
Corporation

Customs Power of Attorney
Termination Agreement

NewAge, Inc.
NewAge, Inc.

Consort Partners, Inc.

NewAge, Inc.
NewAge, Inc.
NewAge, Inc.

NewAge, Inc.

Skylab Apps, Inc.

NewAge, Inc.

Manhattan Advertising &
Media Law, Inc.

TYPE OF CONTRACT

6161 Underwood Rd, Passadena, TX
77507
License Agreement
Dermaval Trademark License
2692 N State Rt. 1-17, Momence, IL and Raw Materials Supply
60954
Agreement

Courtney Cavanagh
Citrin Cooperman &
519 Fifth Avenue, New York, NY
Company, LLP
10017
Vu Tuan Anh
ISS Corporate Solutions,
Inc.
Blake Heringer
3050 Business Park Circle, Suite
Jewell Baggett-Strehlau 303, Goodlettsville, TN 37072
Computer Forensic
2807 Allen St #743, Dallas, TX
Services, Inc.
75204

NewAge, Inc.
Morinda, Inc.
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5 Cowboys Way, Suite 300-54,
Frisco, TX 75034

11

Photograph, Video, and
Publicity Consent and Release
Engagement Letter
Labor Contract
Letter Agreement
Indemnification Agreement
Expert Agreement
Contract for Forensic Services
US Public Relations
Consultancy Agreement
Enterprise Platform Services
Agreement
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NewAge, Inc.
New Age Beverages
Corporation (NewAge,
Inc.)
New Age Beverages
Corporation (NewAge,
Inc.)
New Age Beverages,
LLC
New Age Beverages
Corporation (NewAge,
Inc.)
NewAge, Inc.

ARIIX, LLC

Morinda, Inc.

Morinda, Inc.

Morinda, Inc.
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OFFICE ADDRESS

TYPE OF LEASE

Central Bag and Burlap
Co.

5601 N. Logal Street Denver, CO
80216

1700 E 68th Ave, Denver, CO

Office and Warehouse Sublease

2420 17th Street, LLC

c/o BlackRock 4400 MacArther Blvd,
Suite 700 Newport Beach, CA 92660

2420 17th Street, Ste 220 and 240
Denver, CO

Office Lease

237 Kearny Street, Suite 9064 San
Francisco, CA 94108
710 Wooten Road Colorado Springs,
CO 80915

2420 17th Street, Ste 220 and 240
Denver, CO
2520 Aviation Way Unit P, Colorado
Springs, CO 80916

45 South Clermont Street Denver, CO
80246

182545 East 40th Avenue, Aurora, CO
80011
Office and Warehouse Lease

Aduro Advisors, LLC
William J. Mackey
40th Street Partners,
LLC
WICP MT TECH 4,
LLC

PO Box 631 Pleasant Grove, UT 84062
Worldwide Express 2323 Victory Ave,
Suite 1600 Dallas, TX 75129 ATTN:
Mr. Andrew Bruder, Operations
SMB Shipping Logistics, Services and Commercial Real Estate
Manager
LLC
c/o Colmena Group, LLC, 299 S Main
Street, Suite 2420, Salt Lake City, UT
AF 737 East, LLC
84111

Utah Department of
Transportation

4501 South 2700 West, PO Box
148420, Salt Lake City, UT 84114
Avenida Brigadeiro Faria Lima, no.
Youw Coworking
1.755, Bairro Jardim Paulistano, Sao
Servicos Administrativos Paulo Muncipality, State of Sao Paulo,
Ltda.
CEP 01452-001

1

Office Sublease
Office and Warehouse Lease

2632 W. 400 N., Lindon, UT

Office and Warehouse Lease

7158 South FLSmidth Drive, 2nd
Floor, Midvale, Utah 84047

Office Sublease

737 E 1180 S, American Fork, Utah
84003

Lease Guaranty

Lease for Parking Lot

Office Lease
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Schedule 4.3
Required Consents
None.
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Schedule 6.1(b)
Conduct of Business of Seller Parties
None.
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Schedule 6.5
Regulatory Approvals
None.
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Schedule 6.5(a)
Antitrust Notification
None.
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Schedule 9.2
Allocation Methodology
The Purchase Price will be allocated to the Acquired Assets, other than goodwill, at book value as
determined in accordance with GAAP. The residual Purchase Price (if any) will be allocated to
goodwill.
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Exhibit 3
Notice of Bid Procedures, Auction Date, and Sale Hearing
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al., 1

Case No. 22-10819 (LSS)
Debtors.

(Jointly Administered)
Ref. Docket No. ___

NOTICE OF BID PROCEDURES,
AUCTION DATE, AND SALE HEARING
PLEASE TAKE NOTICE THAT:
1.
On August 30, 2022, the above-captioned debtors and debtors in possession (the
“Debtors”) filed the Motion of the Debtors for Entry of Orders (I) (A) Approving Bid Procedures
for the Sale of Assets of the Debtors, (B) Approving Stalking Horse Agreement with Bid
Protections, (C) Establishing Assumption and Assignment Procedures, (D) Establishing Notice
Procedures, and (E) Granting Related Relief (the “Bid Procedures Motion”); and
(II) (A) Authorizing the Sale of Assets of the Debtors Fee and Clear of Liens, Claims,
Encumbrances and Other Interests; (B) Approving the Assumption and Assignment of Certain
Executory Contracts and Unexpired Leases; and (C) Granting Related Relief [Doc. No. ●] (the
“Sale Motion” and, collectively with the Bid Procedures Motion, the “Motion”) 2 with the United
States Bankruptcy Court for the District of Delaware (the “Court”).
2.
At a hearing on August [●], 2022, the Court approved the Bid Procedures Motion
[Doc. No. ●] (the “Bid Procedures Order”).
3.
The Debtors are seeking competitive bids in connection with a sale (the “Sale”) of
any portion, or all, of the assets of the Debtors (the “Assets”).
4.
As set forth in the Motion and the Bid Procedures, the Debtors have entered into
the Stalking Horse Agreement for the sale of certain or all of the Assets, which is subject to higher
and better offers.
5.
All interested parties are invited to submit a Written Offer to purchase some or all
of the Assets in accordance with the terms and conditions of the Bid Procedures Order and the Bid
The last four (4) digits of each of the Debtors’ federal tax identification number are NewAge, Inc., (2263), Ariix
LLC (9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth
Dr., Suite 250, Midvale, Utah 84047.

1

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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Procedures attached thereto. The deadline to submit a Written Offer (the “Bid Deadline”) is
October 4, 2022 at 4:00 p.m. (prevailing Eastern Time).
6.
Prior to the Bid Deadline, a Potential Bidder that desires to purchase any or all of
the Assets shall deliver its Written Offer in accordance with the Bid Procedures.
7.
Pursuant to the Bid Procedures Order, in the event that the Debtors receive two or
more Qualified Bids by the Bid Deadline, the Debtors shall conduct an Auction to determine the
highest and otherwise best bid with respect to the Assets. Any creditor that submits a written
request to attend the Auction to counsel for the Debtors no later than 16 hours prior to the Auction
shall be entitled to attend the Auction; a request must include the creditor’s email address. The
Auction shall commence at 10:00 a.m. (prevailing Eastern Time) on October 5, 2022 at the offices
of Houlihan Lokey, 245 Park Ave, 32nd Floor, New York, NY 10167, or such other place as
determined by the Debtors, including by Zoom, and continue thereafter until completed.
8.
In the event an Auction is conducted for the Assets, following the conclusion of the
Auction and not later than October 6, 2022 at 12:00 a.m. (prevailing Eastern Time), subject to the
filing of a notice by the Debtors indicating that the Auction has not concluded by such time, the
Debtors will file a notice with the Court that provides the identities of the Successful Bidder and
the Backup Bidder, as well as the Successful Bid and the Backup Bid. In addition to serving such
notice on the United States Trustee, the Debtors will serve such notice by fax, electronic mail, or
overnight delivery (with overnight delivery to be used solely in the event neither fax nor electronic
mail information is available) on (i) the non-Debtor parties to the Assumed Contracts that have
been identified in such Successful Bid and Backup Bid and (ii) those creditors who provide a
written request for such notice along with their fax numbers, email addresses, or mailing addresses
to counsel for the Debtors.
9.
Objections, if any, to the Sale of the Assets to any Successful Bidder and/or the
other relief requested in the Motion, other than the relief approved in the Bid Procedures Order,
must be in filed with the Court and served, so as to be actually received on or before October 6,
2022 at 4:00 p.m. (prevailing Eastern Time) by (i) counsel to the Debtors, Greenberg Traurig, LLP,
222 South Main Street, Suite 1730, Salt Lake City, Utah 84101, Attn: Michael Thomson
(thomsonm@gtlaw.com), Annette Jarvis (jarvisa@gtlaw.com), and Carson Heninger
(carson.heninger@gtlaw.com); and (ii) the Office of the United States Trustee (Region 3), J. Caleb
Boggs Federal Building, 844 King Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801,
Attn: John Schanne (John.Schanne@usdoj.gov).
10.
The Sale Hearing shall be conducted by the Court on October 7, 2022, at ●●
(prevailing Eastern Time), or on such other date as the Court may direct. Requests for any
information concerning the Motion or the Sale of the Assets should be directed, by written request,
to Houlihan at the contact information listed in the Bid Procedures.
11.
Copies of the Motion, the Bid Procedures, the Bid Procedures Order, and other case
documents can be obtained free of charge (i) on the case website maintained by the Debtors’ claims
and noticing agent, Stretto, at cases.stretto.com/NewAge, or (ii) upon written request to counsel to
the Debtors, Greenberg Traurig, LLP, 222 South Main Street, Suite 1730, Salt Lake City, Utah
ACTIVE 681746136v1
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84101, Attn: Michael Thomson (thomsonm@gtlaw.com), Annette Jarvis (jarvisa@gtlaw.com),
and Carson Heninger (carson.heninger@gtlaw.com).
Dated: _________, 2022

GREENBERG TRAURIG, LLP
Anthony W. Clark (DE Bar No. 2051)
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: Anthony.Clark@gtlaw.com
Dennis.Meloro@gtlaw.com
-andAnnette Jarvis (admitted pro hac vice)
Michael F. Thomson (admitted pro hac vice)
Peggy Hunt (admitted pro hac vice)
Carson Heninger (admitted pro hac vice)
222 S. Main Street, Suite 1730
Salt Lake City, UT 84101
Email: JarvisA@gtlaw.com
ThomsonM@gtlaw.com
HuntP@gtlaw.com
Carson.Heninger@gtlaw.com
-andAlison Elko Franklin (admitted pro hac vice)
3333 Piedmont Road, NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: Alison.Franklin@gtlaw.com
Proposed Counsel for the Debtors
and Debtors in Possession
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Exhibit 4
Notice of Assumption and Assignment
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al., 1

Case No. 22-10819 (LSS)
Debtors.

(Jointly Administered)
Ref. Docket No. ___

NOTICE OF PROPOSED ASSUMPTION AND
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
PLEASE TAKE NOTICE THAT:
1.
On August [●], 2022, the United States Bankruptcy Court for the District of
Delaware (the “Court”) approved the entry of an order [Doc. No. ●●] (the “Bid Procedures
Order”) on the Motion of the Debtors for Entry of Orders (I) (A) Approving Bid Procedures for
the Sale of Assets of the Debtors, (B) Approving Stalking Horse Agreement with Bid Protections,
(C) Establishing Assumption and Assignment Procedures, (D) Establishing Notice Procedures,
and (E) Granting Related Relief (the “Bid Procedures Motion”); and (II) (A) Authorizing the Sale
of Assets of the Debtors Fee and Clear of Liens, Claims, Encumbrances and Other Interests;
(B) Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases; and (C) Granting Related Relief [Doc. No. ●] (the “Sale Motion” and, collectively with
the Bid Procedures Motion, the “Motion”). 2
2.
Copies of the Motion, the Bid Procedures, the Bid Procedures Order and other case
documents can be obtained free of charge (i) on the case website maintained by the Debtors’ claims
and noticing agent, Stretto, at cases.stretto.com/NewAge, or (ii) upon written request to counsel to
the Debtors, Greenberg Traurig, LLP, 222 South Main Street, Suite 1730, Salt Lake City, Utah
84101, Attn: Michael Thomson (thomsonm@gtlaw.com), Annette Jarvis (jarvisa@gtlaw.com),
and Carson Heninger (carson.heninger@gtlaw.com).
3.
Pursuant to the Bid Procedures Order, the Debtors have indicated each Contract on
Schedule A annexed hereto which may become an Assumed Contract. In addition, for each
Contract, the Debtors have estimated the Cure Amounts owed under such Contract including the
actual pecuniary loss to the non-Debtor party resulting from any defaults under such Contract
including, but not limited to, all claims, demands, and rights to refunds due to overpayments that
The last four (4) digits of each of the Debtors’ federal tax identification number are NewAge, Inc., (2263), Ariix,
LLC (9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth
Dr., Suite 250, Midvale, Utah 84047.

1

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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the non-Debtor parties can assert under the Contracts whether legal or equitable, secured or
unsecured, matured or unmatured, contingent or non-contingent, liquidated or unliquidated, senior
or subordinate, relating to money now owing or owing in the future, arising under or out of, in
connection with, or in any way relating to the Assumed Contracts calculated as of August 1, 2022.
The Cure Amount for an Assumed Contract represents the amount the Debtors believe must be
paid, pursuant to section 365 of the Bankruptcy Code, to compensate the respective non-Debtor
party in connection with the potential assumption and/or assignment of such Assumed Contract.
4.
Objections to the Cure Amounts or the proposed assumption and assignment of an
Assumed Contract, whether or not such party previously has filed a proof of claim with respect to
amounts due under the applicable Contract, and/or objections to the potential assumption of such
Contract, must be filed with the Court and served, together with all documentation supporting such
cure claim or objection, so as to be actually received on or before October 4, 2022 at 4:00 p.m.
(prevailing Eastern Time) by (i) counsel to the Debtors, Greenberg Traurig, LLP, 222 South Main
Street, Suite 1730, Salt Lake City, Utah 84101, Attn: Michael Thomson (thomsonm@gtlaw.com),
Annette Jarvis (jarvisa@gtlaw.com), and Carson Heninger (carson.heninger@gtlaw.com); and
(ii) the Office of the United States Trustee (Region 3), J. Caleb Boggs Federal Building, 844 King
Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801, Attn: John Schanne
(John.Schanne@usdoj.gov). In the event no objection is timely filed with respect to a Contract,
the non-Debtor counterparty to such Contract shall be deemed to have consented to the Cure
Amount proposed by the Debtors. Notwithstanding the foregoing, if the Successful Bidder is not
the Stalking Horse Bidder, each non-Debtor party to such Assumed Contract shall retain the right
to object, until the Post-Auction Objection Deadline, solely to (i) the identity of a Successful
Bidder or (ii) the ability of the Successful Bidder to provide adequate assurance of future
performance under the Assumed Contract.
5.
In the event an Auction is conducted for the Assets, following the conclusion of the
Auction and not later than October 6, 2022 at 12:00 a.m. (prevailing Eastern Time), subject to the
filing of a notice by the Debtors indicating that the Auction has not concluded by such time, the
Debtors will file a notice with the Court that provides the identities of the Successful Bidder and
the Backup Bidder as well as the Successful Bid and the Backup Bid. The Debtors will serve such
notice by fax, electronic mail, or overnight delivery (with overnight delivery to be used solely in
the event neither fax nor electronic mail information is available) on the non-Debtor parties to the
Assumed Contracts that have been identified in such Successful Bid and Backup Bid. If a nonDebtor party to an Assumed Contract wishes to receive such notice by fax or electronic mail, such
non-Debtor party must provide its fax number or email address, as applicable, to counsel for the
Debtors in writing no less than one (1) business day prior to the commencement of the Auction.
6.
The Debtors and the Successful Bidder or Backup Bidder, as applicable, reserve
the right to designate which, if any, executory contracts or unexpired leases will be assumed and
assigned. Inclusion of a contract or lease on Schedule A hereto does not indicate that the
Successful Bidder or Backup Bidder, as applicable, will determine to have the Debtors assume and
seek assignment of such contract or lease. The Debtors may seek to have any Contract that is not
designated to become an Assumed Contract, by the Debtors and the Successful Bidder or Backup
Bidder, as applicable, be rejected at the Sale Hearing.
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7.
The inclusion of a contract or lease on Schedule A hereto shall not constitute or be
deemed a determination or an admission by the Debtors that such document is in fact, an executory
contract or unexpired lease within the meaning of section 365 of the Bankruptcy Code (all rights
with respect thereto being expressly reserved).
8.
A hearing to consider approval of the Sale and to determine the Cure Amounts and
assumption or assignment issues for any non-Debtor parties to Assumed Contracts that filed
objections and that have been designated to be assumed and assigned will be held on October 7,
2022 at [●●] (prevailing Eastern Time) before the Honorable Judge Silverstein at the United States
Bankruptcy Court for the District of Delaware, 824 North Market Street, 6th Floor, Courtroom
No. 2, Wilmington, Delaware 19801.
9.
Pursuant to the Motion, the Debtors are requesting an order from the Court (the
“Sale Order”), which will provide, among other things, that the Debtors’ assumption and
assignment of the Assumed Contracts to the Successful Bidder or Backup Bidder, as applicable,
under the provisions of the Sale Order and any additional orders of the Court, and payment of any
Cure Amount is authorized, so that no default shall exist under any Assumed Contract, and no
counterparty to any Assumed Contract shall be permitted (a) to declare a default by the Successful
Bidder or Backup Bidder, as applicable, under such Assumed Contract or (b) otherwise take action
against the Successful Bidder or Backup Bidder, as applicable, as a result of the Debtors’ financial
condition, bankruptcy, or failure to perform any of their obligations under the relevant Assumed
Contract. If the Court enters the Sale Order, each non-Debtor party to an Assumed Contract hereby
will be forever barred, estopped, and permanently enjoined from (i) asserting against the Debtors
or the Successful Bidder or Backup Bidder, as applicable, or the property of any of them, any
default or claim arising out of any indemnity obligation or warranties for acts or occurrences
arising prior to or existing as of the Closing or, against the Successful Bidder or Backup Bidder,
as applicable, any counterclaim, defense, setoff, recoupment, claim of refund, or any other Claim
asserted or assertable against the Debtors; (ii) imposing or charging against the Successful Bidder
or Backup Bidder, as applicable, any rent accelerations, assignment fees, increases, or any other
fees as a result of the Debtors’ assumption and assignment to the Successful Bidder or Backup
Bidder, as applicable, of any Assumed Contract; or (iii) contesting the Cure Amount.
[Signature on Following Page]
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GREENBERG TRAURIG, LLP
Anthony W. Clark (DE Bar No 2051)
Dennis A. Meloro (DE Bar No. 4435)
The Nemours Building
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: Anthony.Clark@gtlaw.com
Dennis.Meloro@gtlaw.com
-andAnnette Jarvis (admitted pro hac vice)
Michael F. Thomson (admitted pro hac vice)
Peggy Hunt (admitted pro hac vice)
Carson Heninger (admitted pro hac vice)
222 S. Main Street, Suite 1730
Salt Lake City, UT 84101
Email: JarvisA@gtlaw.com
ThomsonM@gtlaw.com
HuntP@gtlaw.com
Carson.Heninger@gtlaw.com
-andAlison Elko Franklin (admitted pro hac vice)
3333 Piedmont Road, NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: Alison.Franklin@gtlaw.com
Proposed Counsel for the Debtors
and Debtors in Possession
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Schedule A
Executory Contracts and Unexpired Leases Subject to Assumption and Assignment
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
Chapter 11

In re:

Case No. 22-10819 (LSS)

NewAge, Inc., et al., 1
Debtors.

(Joint Administration Requested)

DECLARATION OF JAY WEINBERGER IN SUPPORT OF THE MOTION OF
THE DEBTORS FOR ENTRY OF ORDERS (I) (A) APPROVING BID PROCEDURES
FOR THE SALE OF ASSETS OF THE DEBTORS, (B) APPROVING STALKING
HORSE AGREEMENT WITH BID PROTECTIONS, (C) ESTABLISHING
ASSUMPTION AND ASSIGNMENT PROCEDURES, (D) ESTABLISHING
NOTICE PROCEDURES, AND (E) GRANTING RELATED RELIEF; AND (II) (A)
AUTHORIZING THE SALE OF ASSETS OF THE DEBTORS FREE AND CLEAR OF
LIENS, CLAIMS, ENCUMBRANCES, AND OTHER INTERESTS, (B) APPROVING
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES, AND (C) GRANTING RELATED RELIEF
I, Jay Weinberger, hereby declare, under the penalty of perjury, as follows:
1.

I am a Managing Director in the Financial Restructuring Group of Houlihan Lokey

Capital, Inc. (“Houlihan”) (NYSE: HLI), a financial advisory services and investment banking
firm with offices at 245 Park Ave., 32nd Floor, New York, New York 10167. I am duly authorized
to execute this declaration (the “Declaration”) on behalf of Houlihan. Unless otherwise stated, the
facts set forth in the Declaration are based on my personal knowledge, information provided to me
by other employees of Houlihan and records kept in the ordinary course of business by Houlihan,
information provided to me by or on behalf of the above-captioned debtors (the “Debtors”),
including directors, officers, and other advisors to the Debtors, and records kept in the ordinary

The last four (4) digits of each of the Debtors’ federal tax identification number are NewAge, Inc., (2263), Ariix
LLC (9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth
Dr., Suite 250, Midvale, Utah 84047.

1
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course of business by the Debtors and provided by the Debtors or their representatives to Houlihan,
or my views and beliefs, including as based upon my experience and knowledge of the Debtors’
businesses and financial condition. If I were called to testify, I would testify competently to the
facts discussed herein on that basis.
2.

This Declaration is being submitted in connection with the Motion of the Debtors

for Entry of Orders (I) (A) Approving Bid Procedures for the Sale of Assets of the Debtors,
(B) Approving Stalking Horse Agreement with Bid Protections, (C) Establishing Assumption and
Assignment

Procedures,

(C)

Establishing

Assumption

and

Assignment

Procedures,

(D) Establishing Notice Procedures, and (E) Granting Related Relief; and (II) (A) Authorizing the
Sale of Assets of the Debtors Free and Clear of Liens, Claims, Encumbrances, and Other Interests,
(B) Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases, and (C) Granting Related Relief (“Sale Motion”), 2 which seeks, among other things, entry
of an order (i) approving the Bid Procedures to be implemented in connection with the Sale of all
or a portion of the Debtors’ Assets; (b) approving the Stalking Horse Agreement attached to the
Bid Procedures Order as Exhibit 2 containing the Bid Protections for the Stalking Horse Bidder;
(c) establishing procedures in connection with the Debtors’ assumption and assignment to the
Successful Bidder or Backup Bidder of certain Assumed Contracts and the allowance of
corresponding Cure Amounts to be paid in connection with such assumption and assignment;
(d) approving the Notice Procedures to advise parties in interest and Potential Bidders of the Bid
Procedures, the Auction of the Assets, the Sale Hearing for the Assets, and the Debtors’ intent to

2

Capitalized terms used but not defined herein have the meanings given to such terms in the Sale Motion.
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assume and assign to the Successful Bidder or Backup Bidder the Assumed Contracts and the
alleged amount of the corresponding Cure Amounts; and (e) granting related relief. 3
3.

In particular, I submit the Declaration in support of my view that the Stalking Horse

Agreement is the (i) product of an arm’s-length, good-faith negotiation process and (ii) best
available option for the Debtors in light of the marketing process described below and under the
circumstances.
Background and Qualifications
4.

Houlihan is a publicly traded, internationally recognized investment banking and

financial advisory firm with expertise in mergers and acquisitions, capital markets, financial
restructuring, valuation and strategic consulting. The firm serves corporations, institutions, and
governments worldwide from twenty-three offices located in the United States, Europe, and the
Asia-Pacific region. In 2021, Houlihan was ranked as the No. 1 M&A advisor for U.S.
transactions, according to Refinitiv (formerly Thompson Reuters). Houlihan is one of the leading
providers of M&A fairness opinions and has the largest worldwide financial restructuring practice
of any investment bank. Houlihan annually serves more than 1,000 clients ranging from closely
held companies to Global 500 corporations.
5.

Houlihan’s Financial Restructuring Group, which has approximately 300

professionals, is one of the leading advisors and investment bankers to debtors, secured and
unsecured creditors, acquirers, and other parties in interest involved in financially troubled
companies requiring complex financial restructurings, both in and outside of bankruptcy. Houlihan
has represented debtors in some of the largest restructuring cases in the United States, including:

For the avoidance of doubt, any description of the proposed terms of the Stalking Horse Agreement herein or in the
Sale Motion is qualified in its entirety by reference to the Bid Procedure Order and the Stalking Horse Agreement, as
applicable.
3
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In re Seadrill Ltd., Case No. 21-30427 (DRJ) (Bankr. S.D. Tex. Feb. 10, 2021); In re Fieldwood
Energy LLC, Case No. 20-33948 (MI) (Bankr. S.D. Tex. Aug. 3, 2020); In re Chesapeake Energy
Corp., Case No. 20-33233 (DRJ) (Bankr. S.D. Tex. June 28, 2020); In re Skillsoft Corp., Case No.
20-11532 (MFW) (Bankr. D. Del. June 14, 2020) In re Neiman Marcus Grp. Ltd LLC, Case No.
20-32519 (DRJ) (Bankr. S.D. Tex. May 7, 2020); In re Bristow Grp. Inc., Case No. 19-32713
(DRJ) (Bankr. S.D. Tex. May 11, 2019); and In re SandRidge Energy, Inc., Case No. 16-32488
(DRJ) (Bankr. S.D. Tex. May 16, 2016)
6.

During the course of my career at Houlihan, I have advised both debtors and

creditors in financial restructurings and distressed mergers and acquisitions, raised capital for
troubled businesses, and represented debtors and creditor constituencies in bankruptcy
proceedings. My restructuring experiences include the representation of distressed companies,
debtors, official committees of creditors, and other significant stakeholders, in a number of
complex financial restructurings, including the following: Strike LLC, Katerra, Inc., New Cotai
Holdings, LLC, NPC International, Inc., Alpha Entertainment LLC, OneWeb, Ltd, McDermott
International, Inc., Country Fresh Inc., Tintri Inc., Caesars Entertainment, and CEVA Logistics,
amongst others.
7.

I am a graduate of the University of Florida and have an MBA in finance and

accounting from New York University’s Stern School of Business. A copy of my CV is attached
as Appendix 1.
Houlihan Retention
8.

Houlihan has been advising the Debtors since May 26, 2022. Houlihan was engaged

as the Debtors’ financial advisor to provide financial advisory and investment banking services in
connection with a financial restructuring, sale of the business as a going concern, or reorganization
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transaction. On June 8, 2022, NewAge, Inc. publicly disclosed in an SEC filing its retention of
Houlihan “to assist with [its] strategic review process.”
9.

Through its prepetition services to the Debtors, Houlihan has developed valuable

institutional knowledge regarding the Debtors’ operations and capital structure. In providing these
prepetition services, Houlihan’s professionals have worked closely with the Debtors’ management
and other professionals and have become well acquainted with the Debtors’ businesses and
operations, debt structure, creditors, and related matters, including (i) working cooperatively with
the Debtors’ other professionals to explore various strategic and financial restructuring
alternatives; (ii) reviewing the Debtors’ business plan and operating assumptions; (iii) reviewing
the Debtors’ debt and capital structure; (iv) discussing with outside financing sources options for
potential debtor-in-possession financing; and (v) marketing the Debtors’ assets for sale in
contemplation of a postpetition or an out-of-court sale process. Accordingly, Houlihan has
developed significant relevant experience and expertise regarding the Debtors’ businesses that will
assist Houlihan in providing effective and efficient services in the Debtors’ chapter 11 cases (the
“Chapter 11 Cases”).
The Debtors’ Prepetition Sale Process and DIP Marketing Efforts
10.

Prior to the Petition Date, the Debtors engaged SCP, with Lawrence Perkins serving

as CRO, to advise the Debtors with respect to operational and financial challenges. Subsequently,
as the Debtors’ cash position was fully analyzed and understood, the Debtors, SCP, and Houlihan
began exploring financial and strategic alternatives to maximize value, including consideration of
a sale of the Assets.
11.

Houlihan contacted or was contacted by eighteen (18) parties in its prepetition

buyer outreach initiative. Fifteen (15) parties signed non-disclosure agreements and were
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provided with diligence information and access to a data room to facilitate more detailed
diligence.
12.

Some of the parties Houlihan contacted expressed interest in assuming the stalking

horse position and/or providing either prepetition bridge or postpetition funding to the Debtors.
However, further negotiations and involvements with these parties did not develop due to issues
including, but not limited to, inability to agree on non-disclosure agreement terms, priming lien
concerns, liquidity-driven timing constraints, and inability to put forth an actionable proposal.
Nevertheless, a number of these parties have expressed interest in participating in a potential sale
process of the Chapter 11 Cases.
13.

Also, soon after being retained, Houlihan strived to help the Debtors secure

postpetition financing. Specifically, Houlihan reached out to eleven (11) additional parties (in
addition to the eighteen (18) parties discussed above) to evaluate their willingness to provide
financing during the Chapter 11 Cases—including parties traditionally providing financing in
bankruptcies. Of these eleven (11) additional potential sources of postpetition financing, five (5)
parties were sent non-disclosure agreements, and the Debtors executed a non-disclosure
agreement with one (1) party. Interest has been limited and discussions have generally not
progressed due to the general nature of the Debtors’ business operations and collateral base
(particularly the Debtors’ limited hard assets in the United States), and the lack of a stalking horse
bidder in place.
14.

The Debtors, in consultation with their advisors, determined that the Stalking Horse

Bidder was the best source of postpetition financing available under the circumstances and further
provided a workable long-term resolution for the completion of the Chapter 11 Cases and the Sale
of substantially all of the Debtors’ Assets. With the assistance of other professionals retained by
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the Debtors, I have personally reviewed (or been briefed on) the various iterations of proposed
terms provided by the Debtors and the Stalking Horse Bidder in connection with the negotiations.
The Stalking Horse Agreement
15.

With its limited options and the deteriorating liquidity position, the Company

determined that the best available option to maximize value and/or reasonably execute a strategic
transaction was through an in-court sale seeking approval pursuant to section 363 of Bankruptcy
Code with the Stalking Horse Agreement subject to higher and better offers. Accordingly, the
Debtors commenced these Chapter 11 Cases to run a competitive sale process for their assets under
the aegis of chapter 11 to maximize value for the benefit of their estates and creditors.
16.

The current outcome (i.e., the Debtors engagement with the Stalking Horse Bidder,

with the consent of EWB) has the virtue, inter alia, of allowing the Debtors to avoid a costly and
distracting fight over potential priming and adequate protection; instead, allowing the Debtors and
their advisors to focus on restructuring the Debtors’ businesses and effecting a sale of the Debtors’
businesses as a going concern.
17.

Moreover, I believe that the terms of the Stalking Horse Agreement and the

agreements related thereto were negotiated in good faith and at arm’s-length between the Debtors
and the Stalking Horse Bidder and resulted in agreements designed to permit the Debtors to
maximize the value of their assets.
18.

And to ensure that the Stalking Horse Agreement is the best available option, the

Debtors—with the assistance of Houlihan—are continuing their efforts marketing some or all of
the Assets to be sold, subject to the Bid Procedures, to the highest or otherwise best bidder(s) at
the conclusion of this sale process. Negotiations with interested transaction parties seeking to
acquire certain assets of the Debtors remain ongoing. An auction process, subject to higher and
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better offers, will stimulate competitive bidding among potential purchasers for the Debtors’ assets
and maximize the value of those assets—whether sold as a whole or separately—for the benefit of
the Debtors’ estates and their creditors.
19.

In furtherance of the Debtors’ Sale objectives, and the need to consummate a Sale

of their Assets quickly and efficiently, I believe that the Sale timeline proposed in the Sale Motion
for completing the marketing and Sale process in these Chapter 11 Cases is reasonable and will
maximize the value of the Assets for the benefit of the Debtors’ stakeholders. I further believe that
the Debtors’ business and Assets have been and continue to be extensively marketed, and
information regarding the Debtors’ business has been made available throughout the process and
continues to be available in an electronic data room to each interested party that has executed a
satisfactory non-disclosure agreement with the Company. Given the unique nature of the Assets,
I believe that the process set forth in the Bid Procedures will fully test the market for the Assets.
20.

I also believe that the proposed Bid Procedures are reasonably designed to enable

the Debtors to generate the highest value for the Assets. The proposed Bid Procedures present a
controlled, fair, and open process that the Debtors believe will encourage bidding only from
seriously interested parties who possess the financial and operational capacity to purchase the
Assets. As such, the Bid Procedures promote the primary goal of maximizing the value received
by the Debtors’ estates. The process proposed by the Debtors allows for a fair auction process,
providing bidders with sufficient time and information to submit a timely bid. If the Debtors
receive sufficient interest in a sale of the Assets, the Bid Procedures are designed to ensure that
the Assets will be sold for the highest or otherwise best possible purchase price under the
circumstances. Thus, I submit that the proposed Bid Procedures will provide the Debtors with
ample time to ensure an extensive and robust marketing process, while ensuring that the Debtors
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are not unnecessarily continuing to incur costs associated with preserving the value of the Assets
pending consummation of a Sale.
21.

As a condition to entering the Stalking Horse Agreement, the Stalking Horse Bidder

also required the Bid Protections, as are customary in these situations. Therefore, given the
available options placed before the Company, I believe that entering the Stalking Horse Agreement
was in the best interest of all parties in interest to these Chapter 11 Cases and was warranted under
the circumstances at hand. Notably, but for the Bid Protections and the milestones defined therein,
the Stalking Horse Bidder would have been unwilling to enter into the Stalking Horse Agreement
and the Auction contemplated by the Bid Procedures is designed to set a floor price and encourage
parties to overbid, which is desirable for the Debtors, thereby increasing the likelihood that the
ultimate purchase price will maximize the value of the Assets.
10.

I believe that the Bid Protections are fair and reasonable in light of the size and

nature of the contemplated transaction and consistent with the range of bid protections typically
approved by this Court.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct to the best of my knowledge and belief.
Dated: August 30, 2022
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Jay Weinberger
Managing Director
Houlihan Lokey Capital, Inc.
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Curriculum Vitae: (Mr) Jay S. Weinberger
Mr. Weinberger is a Managing Director in Houlihan Lokey’s Financial Restructuring Group. During his 15-year
plus career at Houlihan Lokey, he has advised numerous companies and creditor groups in both in-court
and out-of-court restructurings. In addition, he has provided clients with a variety of other investment
banking services, including M&A, financing, and valuation.
Before joining Houlihan Lokey, Mr. Weinberger earned an MBA in Finance and Accounting from New York
University’s Stern School of Business and was a Financial Analyst and Trader in the special situations group at
Kellogg Capital Group. In total, Mr. Weinberger has over 17 years of experience as a financial professional in
restructuring and special situations.

Educational Background
2005 – 2007

New York University
Master of Business Administration

1996 – 2000

University of Florida
Bachelor of Science

Executive Roles
2007 – Present

Houlihan Lokey
Managing Director, Financial Restructuring Group
As a Managing Director and in other senior bank positions at Houlihan Lokey, Mr.
Weinberger has lead, co-lead, and overseen numerous debtor- and creditor-side
financial restructuring assignments including:
• Strike LLC
• Katerra, Inc.
• NPC International
• OneWeb, Ltd.
• New Cotai, LLC
• Alpha Entertainment LLC (“XFL”)
• McDermott International Inc.
• Fastmed Urgent Care, P.C.
• Country Fresh, LLC
• Tintri, Inc.
• Caesars Entertainment Corporation
• CEVA Holdings LLC
• Centaur, Inc.
• General Motors Corporation
• Florida Gaming Corp.

2002 – 2005

Kellog Capital Group
Financial Analyst and Trader, Special Situations Group

2000 – 2001

Fleet Trading
Junior Trader

