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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al., 1

Case No. 22-10819 (LSS)
Debtors.

(Joint Administration Requested)

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDERS
(I) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION FINANCING,
(II) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL, (III) GRANTING
LIENS AND SUPERPRIORITY CLAIMS, (IV) MODIFYING THE AUTOMATIC STAY,
AND (V) SCHEDULING A FINAL HEARING
The above-captioned debtors and debtors in possession (each, a “Debtor,” collectively, the
“Debtors”), submit this motion (the “Motion”), pursuant to sections 105, 361, 362, 363, 364, 503,
and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”),
Rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), and Rules 2002-1 and 4001-2 of the Local Rules of Bankruptcy Practice
and Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local
Rules”), for entry of an interim order, substantially in the form attached hereto as Exhibit A (the
“Interim DIP Order”), and a final order (the “Final DIP Order,” and together with the Interim
DIP Order, the “DIP Orders”), (i) authorizing, but not directing, the Debtors, in their discretion,
to (a) enter into that certain Senior Secured Debtor-in-Possession Term Loan Agreement,
substantially in the form attached hereto as Exhibit 1 to the Interim DIP Order (the “DIP Loan
Agreement” and together with all related documents, and including all exhibits thereto, the “DIP
Loan Documents”), to obtain postpetition financing on a secured superpriority basis and (b) use

The last four digits of each of the Debtors’ federal tax identification number are NewAge, Inc. (2263), Ariix LLC
(9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth Dr.,
Suite 250, Midvale, Utah 84047.
1
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cash collateral; (ii) granting adequate protection to prepetition secured parties; (iii) scheduling a
final hearing; and (iv) granting related relief. In support of the Motion, the Debtors rely upon and
incorporate by reference the (i) Declaration of Lawrence Perkins as Chief Restructuring Officer
of the Debtors in Support of the Debtors’ Chapter 11 Petitions and Requests for First Day Relief
(the “First Day Declaration”), filed with this court concurrently herewith; and (ii) Declaration of
Jay Weinberger in Support of the Motion of the Debtors for Entry of Interim and Final Orders (I)
Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use
Cash Collateral, (III) Granting Liens and Superpriority Claims, (IV) Modifying the Automatic
Stay, and (V) Scheduling a Final Hearing (the “Weinberger Declaration”), attached hereto as
Exhibit B. In further support of the Motion, the Debtors respectfully state as follows:
Jurisdiction and Venue
1.

The United States Bankruptcy Court for the District of Delaware (the “Court”) has

jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated as of
February 29, 2012. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. This
matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
2.

Pursuant to Rule 9013-1(f) of the Local Rules, the Debtors consent to the entry of

a final judgment or order with respect to the Motion if it is determined that the Court lacks authority
under Article III of the United States Constitution to enter such final order or judgment absent
consent of the parties.
3.

The bases for the relief requested herein are sections 105, 361, 362, 363, 364, 503,

and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, and Local
Rules 2002-1 and 4001-2.
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Background
I.

The Chapter 11 Case
4.

On August 30, 2022 (the “Petition Date”), the Debtors commenced these cases

(the “Chapter 11 Cases”) by each filing a voluntary petition for relief under chapter 11 of the
Bankruptcy Code in the Court.
5.

Contemporaneously herewith, the Debtors have filed a motion requesting joint

administration of the Chapter 11 Cases pursuant to Bankruptcy Rule 1015(b) and Local Rule
1015-1.
6.

The Debtors continue to operate their businesses and manage their properties as

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. As of the
date hereof, no trustee, examiner, or official committee of unsecured creditors has been appointed
in the Chapter 11 Cases.
II.

The Debtors’ Business
7.

The Debtors, together with their non-debtor affiliates (the “NewAge Enterprise”),

develop, sell, and distribute health and nutritional products, including through a robust direct sales
distribution network across more than fifty countries, primarily in North America, Japan, China,
and Europe. Products are predominantly sold through an extensive direct sales network, engaging
a team of over 400,000 brand partners (the “Brand Partners”). The NewAge Enterprise also
includes an e-commerce sales platform and a store distribution business—one of the largest in
Colorado—that provides beverages and snacks to grocers, big box retailers, and convenience
stores.
8.

The Debtors, all headquartered and operating in Midvale, Utah, are the central

managerial hub of the NewAge Enterprise. They do not engage in direct sales themselves, but
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rather provide global services to their non-debtor affiliates, such as financing, managerial
administration, brand development and marketing, product procurement, and distribution.
Importantly, the Debtors also provide services related to the management and training of Brand
Partners, including stimulating Brand Partners to encourage additional sales.
9.

Globally, the NewAge Enterprise has approximately 830 employees. There are

approximately 170 employees located in the United States, of which approximately 150 are
employed by the Debtors.
10.

Additional information regarding the Debtors’ businesses and operations, as well

as the events precipitating the commencement of the Chapter 11 Cases, is set forth in the First Day
Declaration, 2 filed on or shortly following the Petition Date and incorporated herein by reference.
III.

The Debtors’ Prepetition Corporate and Capital Structure
11.

The NewAge Enterprise is comprised of the Debtor, NewAge, Inc. (“NA Inc.”),

which has six wholly owned subsidiaries, including the Debtors, Morinda Holdings, Inc.
(“Holdings”) and Ariix LLC (“Ariix”). Additionally, these Debtors have wholly owned
subsidiaries, including the Debtor, Morinda, Inc. doing business as Noni by NewAge
(“Morinda”), which is owned by Holdings.
12.

For purposes of the Chapter 11 Cases, the NewAge Enterprise has two primary

lines of business, operated through Morinda and Ariix—both of which have similar products and
business models that may be operated in the same markets.
13.

On March 9, 2022, NA Inc. entered into a Loan and Security Agreement (the

“Prepetition Loan Agreement”) with East West Bank (East West Bank, including its assignee(s),

Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the First Day Declaration
or the Interim DIP Order, as applicable.

2
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the “Prepetition Lender”) which provides for a $12.0 million revolving loan facility (the
“Prepetition Credit Facility”). As of the Petition Date, the principal private financing is the
Prepetition Credit Facility.
14.

The Prepetition Credit Facility is secured by substantially all assets of NA Inc. and

requires compliance with certain financial and restrictive covenants. As part of the Prepetition
Loan Agreement, the Prepetition Lender required NA Inc.’s subsidiary, Tahitian Noni Beverages
(China) Co., Ltd. (“TNBC”), to (a) maintain its primary depository and operating accounts with
East West Bank (China) Ltd. (the “Chinese Accounts”), and (b) maintain the equivalent of at least
$13,200,000 USD in the Chinese Accounts. 3
15.

After the Prepetition Loan Agreement was entered, TNBC entered into that certain

Tri-Party Pledge Agreement (the “Tri-Party Pledge”) as the pledgor, the Prepetition Lender as
the pledgee, and NA, Inc. as the borrower. Pursuant to the Tri-Party Pledge, TNBC granted the
Prepetition Lender a security interest in its bank account held by the Prepetition Lender to secure
the Prepetition Credit Facility.
16.

On March 11, 2022, Holdings, Morinda, and non-debtor NewAge Worldwide, Inc.

entered into that certain Unconditional Guaranty in favor of the Prepetition Lender, guaranteeing
NA, Inc.’s payment under the Prepetition Loan Agreement.
17.

Also on March 11, 2022, three of the Debtors (Holdings, Morinda, and Ariix)

entered into that certain Pledge Agreement with the Prepetition Lender, pledging their equity
interests in certain of their subsidiaries.
18.

Shortly after entering into the Prepetition Loan Agreement, NA Inc. borrowed the

entire $12.0 million of funding under the Prepetition Credit Facility. Thereafter, DIP Financing,
The Prepetition Loan Agreement provided that if the amount in the Chinese Accounts decreased to $12,600,000
USD based on future exchange rates, NA, Inc. must cause TNBC to increase the amount.

3
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LLC, a Wyoming limited liability company, or its assignee, became the assignee of the Prepetition
Credit Facility (the “Prepetition Assignee”).
19.

NA Inc.’s equity is publicly traded. Holdings and Ariix are wholly owned by NA

Inc., and Morinda is wholly owned by Holdings. A detailed summary of the Debtors’ prepetition
corporate and capital structure is included in the First Day Declaration.
Relief Requested
20.

By the Motion, the Debtors request that the Court grant the following relief as

provided in the proposed DIP Orders:
a. authorizing the Debtors to obtain senior secured debtor-in-possession financing,
and for each of the DIP Guarantors (as defined below) to guarantee unconditionally,
on a joint and several basis, the DIP Borrower’s (as defined below) obligation in
connection therewith, consisting of a senior secured superpriority priming term
loan credit facility in the aggregate principal amount not to exceed $16 million (the
“DIP Facility” and all extensions of credit under the DIP Facility, the “DIP
Loans”) pursuant to the terms and conditions of the Senior Secured Debtor-inPossession Term Loan attached to the Interim DIP Order as Exhibit 1 (as the same
may be amended, restated, supplemented, waived, extended, or otherwise modified
from time to time, the “DIP Loan Agreement”), and all other related agreements,
budgets, documents, security agreements, or pledge agreements, including the
Interim DIP Order and the Final DIP Order (collectively, with the DIP Loan
Agreement, the “DIP Loan Documents”), among:
i. the Debtor, NewAge, Inc., as borrower (the “DIP Borrower”),
ii. each of the Debtors, Ariix LLC, Morinda Holdings, Inc., and Morinda,
Inc., 4 as guarantors (collectively, the “DIP Guarantors” and together with
the DIP Borrower, the “Debtors”), 5 and
iii. DIP Financing, LLC, a Wyoming limited liability company, or its assignee,
as lender (collectively, with the Prepetition Assignee, the “DIP Lender”);
b. authorizing the DIP Facility to be available as a multi-draw term loan to the Debtors
upon entry of the Interim DIP Order and satisfaction of the other conditions set
forth in the DIP Loan Documents in an initial amount equal to $4 million (the “First
The Debtors, Ariix LLC, Morinda Holdings, Inc., and Morinda, Inc, are parties to that Unconditional Guaranty,
attached to the Interim DIP Order as Exhibit 2.

4

5

The defined term of the “Debtors” is inclusive with the prior defined term of the same, supra.
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Interim Amount”) and, upon meeting certain requirements set forth in the DIP
Loan Documents, a second amount equal to $5 million (the “Second Interim
Amount,” and collectively, with the First Interim Amount, the “Interim
Amounts”), and the remainder of the DIP Facility (up to $7 million) available upon
entry of the Final DIP Order and satisfaction of the other conditions set forth in the
DIP Loan Documents;
c. authorizing the use of the proceeds of the Interim Amounts to fund operating and
other administrative expenses in the Chapter 11 Cases in accordance with the DIP
Budget Covenant;
d. authorizing the Debtors to use Cash Collateral and all other Prepetition Collateral
pursuant to section 363 of the Bankruptcy Code in accordance with the Interim DIP
Order;
e. granting to the DIP Lender, pursuant to section 364 of the Bankruptcy Code,
allowed superpriority administrative expense claims in respect of all DIP
Obligations;
f. granting to the DIP Lender, valid, enforceable, non-avoidable, and automatically
fully perfected first priority security interests in and liens on all of the DIP
Collateral to secure the DIP Obligations, in each case as and to the extent set forth
herein;
g. scheduling, pursuant to Bankruptcy Rule 4001, a Final Hearing for the Court to
consider entry of the Final DIP Order authorizing and approving on a final basis
the relief requested in the Motion, including without limitation, for the DIP
Borrower to borrow the balance of the DIP Loans; and
h. granting related relief.
Origins of the Debtors’ Need for Financing
21.

As described in more detail in the Weinberger Declaration, the DIP Facility is the

product of an extensive and competitive process. Over the last few years, the Debtors have faced
a number of challenges. In order to address these challenges and provide additional liquidity, the
Debtors retained Houlihan Lokey Capital, Inc. (“Houlihan”) to evaluate strategic alternatives and
financing options. Although Houlihan began this process by exploring out of court options, the
Debtors’ businesses experienced recent significant adverse shocks, including the global COVID19 pandemic and supply chain issues, uncertainty related to business operations in China, issues
ACTIVE 681695157v6
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in fully integrating numerous brands, changes in management, and expenses related to an
investigation and defense of a potential violation of the Foreign Corrupt Practices Act. These
adversities have hamstrung the Debtors, straining liquidity and reducing the profitability of the
Debtors’ businesses.
22.

To address these setbacks, the Debtors undertook a dual track approach. First, the

Debtors intensified their restructuring efforts and hired SierraConstellation Partners, LLC
(“SCP”), with Lawrence Perkins (“Perkins”) appointed as the Chief Restructuring Officer of the
Debtors, to provide business planning, operational support, and contingency planning. At the same
time, SCP, the Debtors, and Houlihan searched for additional financing. It quickly became clear,
however, that lenders would only be willing to provide the Debtors with the financing it needed in
connection with a chapter 11 case. Accordingly, Houlihan, with the assistance of SCP and the
Debtors’ management and other advisors, focused on raising sufficient DIP financing to not only
ensure a “soft-landing” in chapter 11, but also to solicit bids for the sale of the business of the
Debtors in order to execute a comprehensive turnaround during the course of a chapter 11 case.
At the Debtors’ request, Perkins, as Chief Restructuring Officer, and SCP, as the financial advisor,
worked with management to determine the appropriate financing that the Debtors would need to
restructure its operations and execute a sale of their businesses in a chapter 11 case.
DIP Marketing Process
23.

In order to obtain the needed financing, Houlihan worked with Perkins, and with

the assistance of SCP and the Debtors’ management and other advisors, undertook an almost 14week process that involved the evaluation of over twenty-five financial sources. Each putative
lender was, subject to their agreeing to enter into a confidentiality agreement, granted access to the
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Debtors’ management as well as a comprehensive data room with extensive information about the
Debtors.
24.

Over the ensuing weeks, the Debtors and their advisors negotiated with several of

the potential lenders who engaged in active due diligence, to at least some extent. This involved
exchanging term sheets and providing diligence, and drafting and exchanging comments on loan
documents.
25.

The particular turns of the process are explored in more detail in the Weinberger

Declaration, but for present purposes the key fact is that at the end of a laborious and cost-intensive
process, the Debtors chose the DIP Lender as the best and most viable alternative to fund the
restructure and sale of the Debtors’ businesses. This optimal choice is shored up, inter alia, by the
consent of the DIP Lender, in its capacity as assignee of the Prepetition Credit Facility, which
lends the virtue of allowing the Debtors to avoid a costly and distracting fight over potential
priming and adequate protection—instead, allowing the Debtors and their advisors to focus on
restructuring the Debtors’ businesses and effecting a sale of the Debtors’ businesses as a going
concern. Importantly, in addition to providing DIP financing, the DIP Lender offered the highest
price for the Debtors’ assets. As such, the Debtors seek approval of the financing from the DIP
Lender as it offered not only a term loan that would satisfy the Debtors’ financing, but also offered
a solution for addressing the outstanding prepetition secured debt and a corresponding bid for the
assets as a Stalking Horse Bid. The Debtors believed that entering into an arrangement whereby
the DIP Lender—a key constituency—would offer new money to finance the reorganization,
would send a powerful signal of support to employees, vendors, and customers, and set up a
potential auction process to maximize the value of the Debtors’ assets for their creditors and
shareholders.
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As a result, the Debtors are now poised to access $16 million in financing under the

DIP Facility and will be entering the Chapter 11 Cases with the support the DIP Lender, including
in its capacity as assignee of the Prepetition Credit Facility. Furthermore, the terms of the DIP
Facility, including its structure, collateral required to be pledged, principal amount, pricing and fee
structure, are more favorable to the Debtors than what could have been achieved with any other
potential lenders that the Debtors were able to locate through an extensive financing search. The
ability of the Debtors to obtain sufficient working capital and liquidity through the incurrence of
the new indebtedness for borrowed money and other financial accommodations is vital to the
preservation and maintenance of the Debtors’ going concern values and successful reorganization,
including the sale of the Debtors as a going concern. The Debtors will not have sufficient available
sources of working capital and financing to operate their businesses in the ordinary course of
business throughout the Chapter 11 Cases without access to the DIP Facility and authorized use of
cash collateral. As a result, the Debtors would have to liquidate their businesses, and would be
unable to sell their assets as a going concern to maximize value for their creditors and shareholders.
Summary of Terms of DIP Loans 6
27.

Pursuant to Bankruptcy Rule 4001(b), (c), and (d) and Local Rule 4001-2(a)(i), the

following is a concise statement and summary of the proposed material terms of the DIP Loans,
as specified in the DIP Loan Documents:
SUMMARY OF DIP LOANS
Term
DIP Borrower

Summary
The Debtor, NewAge, Inc.

FED. R. BANKR. P.

Reference
DIP Loan
Agreement
Introduction

The following summary is included for convenience only and is qualified in its entirety by reference to the DIP
Documents, which shall control in the event of any inconsistencies. To the extent anything in the Motion is
inconsistent with the DIP Documents, the terms of the DIP Documents shall control. Capitalized terms used in this
summary chart but not otherwise defined herein shall have the meanings ascribed to them in the DIP Documents.

6
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SUMMARY OF DIP LOANS
Term

Summary

Reference

4001(c)(1)(B)
Interim DIP Order
Introduction
DIP Guarantors

The Debtors, Ariix LLC, Morinda Holdings, Inc., and Morinda,
Inc.

FED. R. BANKR. P.
4001(c)(1)(B)

DIP Lender

Interim DIP Order
Introduction
Interim DIP Order,
Ex. 2,
Unconditional
Guaranty,
Introduction

DIP Financing, LLC, a Wyoming limited liability company, or its
assignee

FED. R. BANKR. P.
4001(c)(1)(B)

DIP Loan
Agreement
Introduction
Interim DIP Order
Introduction

DIP Facility / Borrowing
Limits
FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(ii)

Consistent with the needs set forth in the Approved Budget, an
initial advance of senior secured term loans (“DIP Term Loans”)
to the Borrower in an aggregate principal amount equal to
$4,000,000 (the “First Interim Amount” and such funding
commitment, the “First Interim Commitment”) on the date on
which all of the conditions set forth in Section 3.1 of the DIP Loan
Agreement have been satisfied or waived (the “Closing Date”);
and

DIP Loan
Agreement § 2.1(a)
Interim DIP Order
Introduction, § 2.1

Consistent with the needs set forth and the timing of cash flow in
the Approved Budget, a second advance of DIP Term Loans to the
Borrower in an aggregate principal amount equal to $5,000,000
(the “Second Interim Amount” and, together with the First
Interim Amount, the “Interim Amounts,” and such funding
commitment, together with the First Interim Commitment, the
“Interim Commitments”) on the date on which all of the
conditions set forth in Section 3.2 of the DIP Loan Agreement
have been satisfied or waived (the “Second Funding Date”); and
Consistent with the needs set forth and the timing of cash flow in
the Approved Budget, a final advance of DIP Term Loans to the
Borrower in an aggregate principal amount of up to $7,000,000
(the “Final Amount” and such funding commitment the “Final
Commitment” and together with the Interim Commitments,
totaling $16,000,000, the “Commitment”) on the date on which
all of the conditions set forth in Section 3.3 of the DIP Loan
Agreement have been satisfied or waived (such funding date, the
“Final Funding Date”).
DIP Budget
FED. R. BANKR. P.
ACTIVE 681695157v6
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SUMMARY OF DIP LOANS
Term
4001(c)(1)(B)

Summary
Approved DIP Budget reflects the Debtors’ anticipated cash
receipts (the “Cash Receipts”), anticipated cash operating
disbursements (the “Cash Operating Disbursements”), and nonoperating, bankruptcy-related cash disbursements of the Debtors
(including professional and U.S. Trustee fees, costs, and expense)
(the “Cash Bankruptcy Disbursements”) for each calendar week
during the period from the Petition Date through and including the
end of the thirteenth calendar week following the Petition Date
(the Initial Approved DIP Budget and each subsequent budget
approved by the DIP Lender, an “Approved Budget”).
Additionally, upon meeting certain requirements set forth in the
DIP Loan Documents, the Approved Budget allows for the
advancements of the Interim Amounts. The Debtors believe that
the Initial Approved DIP Budget is reasonable under the facts and
circumstances. The DIP Lender is relying upon the Debtors’
agreement to comply with the terms set forth in the DIP Loan
Documents, the Approved Budget, and the Interim DIP Order in
determining to enter into the postpetition financing arrangements
provided for herein and the DIP Loan Documents and to consent
to the Debtors’ use of Cash Collateral.

Reference
6.7(b)
Interim DIP Order
¶ H(iv), (v)

The Debtors’ compliance with the Approved Budget then in effect
will be tested every Wednesday of each week, starting with the
second full week following the Petition Date, for the period
beginning as of the first full week after the Petition Date and
ending the week prior to the week on which compliance is tested
(each, a “Testing Period”) (such covenant, the “DIP Budget
Covenant”). Other than the Cash Receipts and Net Operating
Cash Flow, which are excluded from the DIP Budget Covenant,
the Debtors shall at all times comply with the Approved Budget,
subject to the following permitted variances: (i) Cash Operating
Disbursements for any Testing Period shall not be greater than
115% of the amount set forth in the Approved Budget; and (ii)
Cash Bankruptcy Disbursements for any Testing Period shall not
be greater than 115% of the amount set forth in the Approved
Budget. Failure to comply with the Approved Budget (including
the exclusions and variances set forth herein) shall constitute an
immediate Event of Default, as defined in the DIP Loan
Agreement, unless waived by the DIP Lender. The DIP Lender
shall have the exclusive right to call an Event of Default resulting
from any breach of the DIP Budget Covenant. The approval or
consent of the DIP Lender to the Initial Approved DIP Budget or
any subsequent Approved Budget shall not be construed as
consent to the use of any Cash Collateral or DIP Loans after the
occurrence of any Event of Default, regardless of whether the
aggregate funds shown on the applicable Approved Budget have
been expended, except for the Carve-Out that has previously
accrued under the Initial Approved DIP Budget or any subsequent
Approved Budget which shall still be payable.
Use of DIP Proceeds and
Cash Collateral

ACTIVE 681695157v6

The Borrower will use the proceeds of the DIP Term Loans to fund
operating expenses and administrative expenses of the Chapter 11
Cases, in each case in accordance with the DIP Orders.

12

DIP Loan
Agreement § 6.13

Case 22-10819-LSS

Doc 10

Filed 08/30/22

Page 13 of 36

SUMMARY OF DIP LOANS
Term
FED. R. BANKR. P.
4001(b)(1)(B); (c)(1)(B)

Summary

Reference

Notwithstanding anything to the contrary in this Agreement, no
portion of the DIP Term Loans shall be used in a manner contrary
to the DIP Orders.

Interim DIP Order
§§ 2.1, 3.1

DEL. BANKR. L.R.
4001-2(a)(ii)

Subject to the terms and conditions of the Interim DIP Order and
in accordance with the Approved Budget, the Debtors are
authorized to use Cash Collateral as set forth in the Interim DIP
Order until the occurrence of a DIP Termination Event (as defined
herein); provided, however, that during the Remedies Notice
Period (as defined herein) the Debtors may use Cash Collateral
solely to pay (strictly in accordance with the Approved Budget)
expenses critical to the Debtors’ businesses and operations and the
administration of the Estates and the Chapter 11 Cases, or as
otherwise agreed by the DIP Lender, in its reasonable discretion,
or subject to further order of the Court.

Payments on Prepetition
Debt

N/A

N/A

None, other than adequate protection.

N/A

The Prepetition Lender has interest in the Cash Collateral.

N/A

FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(i)(E)
Prepetition secured debt
deemed postpetition debt or
use of postpetition loans
from a prepetition secured
creditor to pay part or all of
such secured creditor’s
prepetition debt (other than
under 11 U.S.C. § 552(b))
Cross Collateralization
FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(i)(A)
Cross-collateralization
protection (other than
replacement liens or other
adequate protection) to the
prepetition secured
creditors
Identity of Each Entity
with Interest in Cash
Collateral
ACTIVE 681695157v6

13

Case 22-10819-LSS

Doc 10

Filed 08/30/22

Page 14 of 36

SUMMARY OF DIP LOANS
Term

Summary

Reference

Subject to the adjustments set forth in Section 2.3(b) of the DIP
Loan Agreement, the DIP Term Loans shall bear interest, on the
outstanding daily balance thereof, at a rate per annum equal to
eleven and one-half percent (11.50%).

DIP Loan
Agreement § 2.3(a)

On the Interim Funding Date, the Borrower agrees to pay to the
Lender a funding fee in an amount equal to 2.00% of the aggregate
principal amount of the Commitments in Dollars (the “Funding
Fee”), which shall be nonrefundable. The Funding Fee shall
accrue and be paid in kind and added to the outstanding principal
balance of the Obligations as of the Interim Funding Date.

DIP Loan
Agreement §§ 2.5,
3.1(e), 12.5,
Definition for
“Lender
Expenses”

The Lender shall have received reimbursement or payment of all
reasonable and documented out-of-pocket expenses (including
reasonable and documented fees, charges and disbursements of
counsel to the Lender) on or prior to the Closing Date.

Interim DIP Order
§ 2.2(c)

FED. R. BANKR. P.
4001(b)(1)(B)(i)
Interest Rates
FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(ii)
Fees and Expenses
FED. R. BANKR. P.
4001(c)(1)(B)

The Borrower, on behalf of itself and each other Debtor, hereby
expressly agrees to pay or reimburse all Lender Expenses
promptly upon the receipt of any invoice (but in no event later than
three (3) days after such receipt).
Default Rate
FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(ii)
Maturity Date
FED. R. BANKR. P.
4001(c)(1)(B)

All Obligations shall bear interest, from and after the occurrence
and during the continuance of an Event of Default, at a rate equal
to two percentage points (2.00%) above the interest rate applicable
immediately prior to the occurrence of the Event of Default (the
“Default Rate”). Borrower agrees that the additional interest
accruing as a result of imposition of the Default Rate is a
reasonable calculation of the Lender’s lost profits in view of the
difficulties and impracticality of determining actual damages
resulting from an Event of Default.

DIP Loan
Agreement § 2.3(b)

“Maturity Date” shall mean the earliest to occur of (i) the date
that is ninety (90) days after the Petition Date, (ii) the effective
date of a plan of reorganization in the Chapter 11 Cases, (iii)
closing of the Sale, and (iv) the acceleration of the Obligations by
the Lender pursuant to Section 9.2(a) of the DIP Loan Agreement.

DIP Loan
Agreement
Definition for
“Maturity Date”)

Borrower shall at all times: (a) Minimum Liquidity. Maintain
Liquidity in an amount no less than $500,000 at any time. (b)
Variance. Comply with the DIP Budget Covenant (as defined in
the then applicable DIP Order), subject to permitted variances set

DIP Loan
Agreement §6.7

Interim DIP Order
§ 5.4

DEL. BANKR. L.R.
4001-2(a)(ii)
Financial Covenants
FED. R. BANKR. P.
4001(c)(1)(B)
ACTIVE 681695157v6
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SUMMARY OF DIP LOANS
Term
Collateral and Priority
FED. R. BANKR. P.
4001(c)(1)(B)(i);

Adequate Protection
FED. R. BANKR. P.
4001(b)(1)(B)(iv),
(c)(1)(B)(ii)
DEL. BANKR. L.R.
4001-2(a)(ii)

Debtors’ Stipulations
FED. R. BANKR. P.
4001(c)(1)(B)(iii), (viii)

ACTIVE 681695157v6

Summary

Reference

forth in the applicable DIP Order.

§ 5.12

Subject to Bankruptcy Court order or approval, and subject to the
Carve Out, Borrower grants and pledges to the Lender a
continuing security interest in the Collateral to secure prompt
repayment of any and all Obligations and to secure prompt
performance by Borrower of each of its covenants and duties
under the Loan Documents. Except for the Carve Out and as set
forth in the Schedule and Permitted Liens which are permitted to
have priority pursuant to the terms thereof or applicable law, such
security interest constitutes a valid, first priority security interest,
which is a priming security interest consistent with 11 U.S.C. §
364(d)(1), in the presently existing Collateral, and will constitute
a valid, first priority security interest in later-acquired Collateral.
Notwithstanding any termination of the DIP Loan Agreement, the
Lender’s Lien on the Collateral shall remain in effect for so long
as any Obligations are outstanding. Upon payment in full of the
Obligations (other than contingent or inchoate obligations for
which no claim has been made) to the Lender (“Payment in
Full”), the DIP Loan Agreement and the security interests granted
thereunder and under any other Loan Document shall be
automatically, immediately and irrevocably terminated without
any further action by any Person. Upon request by the Borrower
(and at the sole expense of the Borrower) upon Payment in Full,
the Lender will take all reasonable action and do all things
reasonably necessary, including, without limitation, filing UCC
termination statements and executing termination letters, to
release the security interests granted to it hereunder and under the
other Loan Documents and to return to Borrower or its designee
any Collateral then in the Lender’s possession.

DIP Loan
Agreement § 4.2,
Definition for
“Collateral”

The Prepetition Lender is entitled, pursuant to sections 361 and
363(e) of the Bankruptcy Code and nunc pro tunc to the Petition
Date, to adequate protection of its interests in the Prepetition
Collateral, including the Cash Collateral, in an amount equal to the
aggregate diminution in value of the Prepetition Lender’s interests
in the Prepetition Collateral from and after the Petition Date (the
“Adequate Protection Obligations”). On account of such
adequate protection claims, the Debtors maintains the Chinese
Accounts: cash and cash equivalents including without limitation,
all cash, securities and other amounts on deposit or maintained by
the Debtors in any account or accounts located in the People’s
Republic of China and held by the Prepetition Lender to secure the
Prepetition Secured Obligations. The Prepetition Lender holds
dominion over the Chinese Accounts and is granted the Chinese
Accounts. Moreover, interest payments are included in the
Approved DIP Budget, further ensuring that the Prepetition
Lender will be adequately protected.

Interim DIP Order
§ 4.1

The Debtors make certain customary admissions and stipulations
with respect to the amounts outstanding under the Prepetition
Loan Documents, the validity, perfection, enforceability and
priority of liens and security interests securing the obligations
under the Prepetition Loan Documents, the non-existence of any

Interim DIP Order
¶H
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SUMMARY OF DIP LOANS
Term
DEL. BANKR. L.R.
4001-2(a)(i)(B)

Summary

Reference

grounds for the Debtors to challenge any aspect of the Prepetition
Loan Documents and the obligations thereunder or the respective
holders thereof and a release by the Debtors with respect to the
foregoing.

Findings of fact that bind
the estates to the validity,
perfection, or amount of
prepetition liens or waiver
of claims against the
secured creditors
Material Conditions to
Closing Any Loan
FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(ii)

Events of Default

ACTIVE 681695157v6

The DIP Loan Agreement includes customary closing conditions,
including:
• Delivery of executed DIP Loan Documents;
• Delivery of corporate resolutions, incumbency certificates, and
similar documents with respect to the DIP Loan Documents
and the transactions contemplated hereby and thereby;
• The Debtors shall have filed with the Bankruptcy Court a
motion seeking approval of the Bidding Procedures, which
shall be in form and substance reasonably acceptable to the
Lender;
• The Lender shall have received a signed copy of an order
entered by the Bankruptcy Court approving the DIP Facility on
an interim basis, which shall be in form and substance
reasonably acceptable to the Lender (the “Interim DIP
Order”);
• The Lender shall have received a form of purchase agreement
agreed to by the Debtors and the Stalking Horse Bidder,
providing for the sale and purchase of substantially all of the
Debtors’ assets (other than the DSD Business), which purchase
agreement shall be in form and substance reasonably
acceptable to the Lender (the “Stalking Horse APA”);
• Delivery of an Approved Budget;
• Evidence of insurance;
• The representations and warranties contained in the DIP Loan
Agreement and in the other DIP Loan Documents shall be true
and correct in all material respects;
• The Lender shall have received a signed copy of an order
entered by the Bankruptcy Court approving the DIP Facility on
a final basis, which shall be in form and substance reasonably
acceptable to the Lender (the “Final DIP Order” and together
with the Interim DIP Order, the “DIP Orders”);
• The Lender shall have received a signed copy of an order
entered by the Bankruptcy Court approving the Bidding
Procedures, which shall be in form and substance reasonably
acceptable to the Lender (the “Bidding Procedures Order”).

DIP Loan
Agreement § 3.1

The DIP Loan Agreement contains customary Events of Default,

DIP Loan
Agreement §§ 8,
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SUMMARY OF DIP LOANS
Term

Summary
including:

FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(ii)

9.1

• If Borrower fails to (a) make any payment of principal or
interest on any DIP Term Loan when due, or (b) pay any other
Obligations within three (3) Business Days after such
Obligations are due and payable;
• If Borrower fails to perform any obligation under Sections 6.4
(Taxes), 6.6 (China Business), 6.11 (Milestones), 6.12 (Priority
and Liens) or 6.13 (Use of Proceeds) or violates any of the
covenants contained in Article 7 of the DIP Loan Agreement;
• If Borrower fails or neglects to perform or observe any other
material term, provision, condition or covenant contained in the
DIP Loan Agreement or in any of the other DIP Loan
Documents, and as to any default under such other term,
provision, condition or covenant that can be cured, Borrower
has failed to cure such default within fifteen (15) days after
Borrower receives written notice thereof from Lender;
• The entry of an order dismissing any of the Chapter 11 Cases
or converting any of the Chapter 11 Cases to a case under
chapter 7 of the Bankruptcy Code;
• An entry of an order appointing a chapter 11 trustee in any of
the Chapter 11 Cases;
• The entry of an order in any of the Chapter 11 Cases appointing
an examiner having expanded powers (beyond those set forth
under Sections 1106(a)(3) and (4) of the Bankruptcy Code);
• The entry of an order in any of the Chapter 11 Cases denying
or terminating the use of cash collateral by the Debtors;
• Failure to satisfy any Milestone;
• The entry by the Borrower into any agreement or plan in
connection with any sale or any disposition of all or a
substantial portion of the assets of the Debtors (other than the
DSD Business) with a counterparty that is not the Stalking
Horse Bidder unless (i) such agreement or plan has provided
for sources of funds sufficient to repay the Obligations in full
in cash and such counterparty that is not the Stalking Horse
Bidder has repaid the Obligations in full in cash
contemporaneously with the consummation of such agreement
or plan or (ii) the Lender has consented to such agreement or
plan;
• Any breach by any Debtor of the provisions of any DIP Order
or any DIP Order shall cease to be in full force and effect;
• Any DIP Order, the Bidding Procedures, the Bidding
Procedures Order, the First Day Orders, or the Sale Order, in
each case, shall have been reversed, modified, amended,
stayed, vacated or subject to stay pending appeal, in the case of
any modification or amendment, without the prior written
consent of the Lender;
• The entry of an order granting relief from any stay of
proceeding (including, without limitation, the automatic stay)
so as to allow a third party to proceed with any action, suit,

ACTIVE 681695157v6
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SUMMARY OF DIP LOANS
Term

Summary

Reference

proceeding, or foreclosure (or granting of a deed in lieu of
foreclosure) against any asset with a value in excess of
$250,000;
• The entry of any post-petition judgment against any Debtor or
any judgment that would constitute administrative expense in
the Chapter 11 Cases, in either case, in excess of $250,000; or
• The payment of any prepetition claims without the consent of
the Lender.
• Notwithstanding anything to the contrary in the DIP Loan
Agreement, the Lender shall not be entitled to exercise any of
its rights and remedies hereunder, including, without limitation,
under Article 9 of the DIP Loan Agreement, until after (a) the
giving of fifteen (15) days’ prior written notice of its intent to
do so to the United States Trustee for the District of Delaware,
Borrower, the other Debtors, and any committee appointed in
the Chapter 11 Cases through their respective counsel and (b)
any hearing, if requested by a party in interest, regarding wither
an Event of Default has occurred and is continuing in
accordance with the DIP Loan Agreement or the other DIP
Loan Documents and any DIP Order.
Milestones
FED. R. BANKR. P.
4001(c)(1)(B)(vi)

Borrower shall comply with the following milestones relating to
the Chapter 11 Cases in accordance with the applicable timing
referred to below (or such later dates as may be mutually agreed
by Borrower and the Lender in writing or as may be necessary to
accommodate the Bankruptcy Court’s availability; if any deadline
occurs on a date that is not a Business Day, such deadline shall be
extended to the next Business Day and all subsequent deadlines
shall be extended accordingly) (collectively, the “Milestones”):
• The Petition Date occurs no later than August 30, 2022;
• The motion seeking approval of the Bidding Procedures and
scheduling a final hearing to approve a Sale, which shall be
in form and substance reasonably acceptable to the Lender,
is filed with the Bankruptcy Court no later than the Petition
Date;
• The Interim DIP Order is entered by the Bankruptcy Court
no later than two (2) days after the Petition Date;
• The Bankruptcy Court holds a hearing to approve the
Bidding Procedures Order no later than twenty-one (21) days
after the Petition Date;
• The Bidding Procedures Order is entered by the Bankruptcy
Court no later than twenty-one (21) days after the Petition
Date;
• The Final DIP Order has been entered by the Bankruptcy
Court no later than thirty (30) days after the Petition Date
• The deadline for all interested parties to submit their bids in
accordance with the Bidding Procedures Order is set no later
than the date that is fourteen (14) days after the confirmation

ACTIVE 681695157v6
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SUMMARY OF DIP LOANS
Term

Summary

Reference

of the Bidding Procedures Order;
• The Borrower held and completed the auction pursuant to the
Bidding Procedures Order (the “Auction”), if any, no later
than the date that is fifteen (15) days after the confirmation
of the Bidding Procedures Order;
• The Bankruptcy Court held a hearing to approve the Sale
Order no later than the date that is seventeen (17) days after
the confirmation of the Bidding Procedures Order;
• The Bankruptcy Court entered the Sale Order no later than
the date that is eighteen (18) days after the confirmation of
the Bidding Procedures Order; and
• The Sale is consummated no later than three (3) days after
entry of the Sale Order.
Liens on Avoidance
Actions

DIP Collateral does not include any claims and causes of action
under the Avoidance Actions but attaches to proceeds of
Avoidance Actions upon entry of the Final DIP Order

FED. R. BANKR. P.
4001(c)(1)(B)(xi)
DEL. BANKR. L.R.
4001-2(a)(i)(D)

DIP Loan
Agreement
Definition for
“Collateral”

Interim DIP Order
¶ H(vi)

Liens on Debtors’ causes of
action
Waiver or Modification of
the Automatic Stay

Modification of the automatic stay to the extent necessary to
implement and effectuate the terms and provisions of the DIP
Loan Documents.

Interim DIP Order,
Introduction

The Debtors expect that all of the DIP Liens granted to the DIP
Lender shall be effective and perfected upon entry of the Interim
DIP Order and without any further action.

DIP Loan
Agreement § 4.6

FED. R. BANKR. P.
4001(c)(1)(B)(iv)
Waiver or Modification of
Applicability of NonBankruptcy Law Relating
to the Perfection or
Enforcement of a Lien

Interim DIP Order
§ 5.1

FED. R. BANKR. P.
4001(c)(1)(B)(vii)
Section 506(c) Waiver

Subject to entry of a Final DIP Order (among other things), the
DIP Lender shall be entitled to a 506(c) waiver.

FED. R. BANKR. P.
4001(c)(1)(B)(x)
DEL. BANKR. L.R.
4001-2(a)(i)(C)

ACTIVE 681695157v6
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SUMMARY OF DIP LOANS
Term

Summary

Reference

Waiver of estates rights
with respect to 11 U.S.C. §
506(c)
Section 522(b) Waiver

N/A

N/A

The failure of the DIP Lender to seek relief or otherwise exercise
its rights and remedies under the DIP Loan Documents, the DIP
Facility, or the Interim DIP Order, as applicable, shall not
constitute a waiver of the DIP Lender’s rights hereunder,
thereunder, or otherwise. Notwithstanding anything herein, the
entry of the Interim DIP Order is without prejudice to, and does
not constitute a waiver of, expressly or implicitly, or otherwise
impair the rights of the DIP Lender under the Bankruptcy Code or
under non-bankruptcy law, including without limitation, the rights
of the DIP Lender to: (a) request conversion of the Chapter 11
Cases to a case under chapter 7, dismissal of the Chapter 11 Cases,
or the appointment of a trustee in the Chapter 11 Cases; (b)
propose, subject to the provisions of section 1121 of the
Bankruptcy Code, a plan; or (c) exercise any of the rights, claims,
or privileges (whether legal, equitable, or otherwise) of the DIP
Lender.

Interim DIP Order
§§ 5.11, 5.19

FED. R. BANKR. P.
4001(c)(1)(B)
DEL. BANKR. L.R.
4001-2(a)(i)(H)
Provisions that seek to
affect the Court’s power to
consider the equities of the
case under 11 U.S.C. § 552
No Marshaling Provision
Release, Waivers or
Limitation on any Claim
or Cause of Action
FED. R. BANKR. P.
4001(c)(1)(B)(viii)

The Debtors, the Estates, on their own behalf and on behalf of each
of their past, present and future predecessors, successors, heirs,
subsidiaries, and assigns, hereby forever, unconditionally,
permanently, and irrevocably release, discharge, and acquit the
DIP Lender and (in such capacity) its respective successors,
assigns, affiliates, parents, subsidiaries, partners, controlling
persons, representatives, agents, attorneys, advisors, financial
advisors, consultants, professionals, officers, directors, members,
managers, shareholders, and employees, past, present and future,
and its respective heirs, predecessors, successors and assigns
(collectively, the “Released Parties”) of and from any and all
claims, controversies, disputes, liabilities, obligations, demands,
damages, expenses (including, without limitation, reasonable
attorneys’ fees), debts, liens, actions, and causes of action of any
ACTIVE 681695157v6
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SUMMARY OF DIP LOANS
Term

Summary

Reference

and every nature whatsoever, whether arising in law or otherwise,
and whether known or unknown, matured or contingent, arising
under, in connection with, or relating to DIP Facility or the DIP
Loan Documents, including without limitation, (a) any so-called
“lender liability” or equitable subordination claims or defenses,
(b) any and all “claims” (as defined in the Bankruptcy Code) and
causes of action arising under the Bankruptcy Code, and (c) any
and all offsets, defenses, claims, counterclaims, set off rights,
objections, challenges, causes of action, and/or choses in action of
any kind or nature whatsoever, whether arising at law or in equity,
including any recharacterization, recoupment, subordination,
avoidance, or other claim or cause of action arising under or
pursuant to section 105 or chapter 5 of the Bankruptcy Code or
under any other similar provisions of applicable state, federal, or
foreign law, including without limitation, any right to assert any
disgorgement or recovery, in each case, with respect to the extent,
amount, validity, enforceability, priority, security, and perfection
of any of the DIP Obligations, the DIP Loan Documents, or the
DIP Liens, and further waive and release any defense, right of
counterclaim, right of setoff, or deduction to the payment of the
DIP Obligations that the Debtors now has or may claim to have
against the Released Parties, arising under, in connection with,
based upon, or released to any and all acts, omissions, conduct
undertaken, or events occurring prior to entry of the Interim DIP
Order.
Indemnification
FED. R. BANKR. P.
4001(c)(1)(B)(ix)

28.

The Debtors are authorized to defend, indemnify, and hold
harmless the DIP Lender and each of its officers, employees, and
agents (each, an “Indemnified Party”), in accordance with, and
subject to, the DIP Loan Documents, which indemnification is
hereby authorized and approved; provided, however, neither the
Debtors nor the Estates shall be obligated to indemnify any such
Indemnified Party for any indemnified liability caused by or
resulting from the losses, the Lender Expenses (as defined in the
DIP Loan Agreement), obligations, demands, claims, or liabilities
caused by such Indemnified Party’s gross negligence or willful
misconduct.

DIP Loan
Agreement § 12.2
Interim DIP Order
§ 2.3

Pursuant to Local Rule 4001-2, the terms of the DIP Loans contain the following

provisions, without repeating those provisions already identified above:
HIGHLIGHTED PROVISIONS
Term
DEL. BANKR. L.R.
4001-2(a)(ii)

Summary
See table above.

N/A

Summary of essential terms

ACTIVE 681695157v6
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HIGHLIGHTED PROVISIONS
Term
DEL. BANKR. L.R.
4001-2(a)(i)(A)

Summary

Reference

None, other than adequate protection, discussed above.

N/A

N/A

N/A

The Debtors do not expect the Interim DIP Order to provide for
any non-consensual priming of prepetition lenders.

N/A

Provisions that grant crosscollateralization protection
(other than replacement
liens or other adequate
protection) to the
prepetition secured
creditors
DEL. BANKR. L.R.
4001-2(a)(i)(F)
Provisions that provide
disparate treatment for the
professionals retained by a
creditors’ committee from
those professionals retained
by the debtor with respect
to a professional fee carveout
DEL. BANKR. L.R.
4001-2(a)(i)(G)
Nonconsensual priming

Applicable Authority
29.

The continued viability of the Debtors’ businesses and the success of the Debtors’

reorganization efforts hinge upon obtaining immediate access to financing. Absent an immediate
infusion of capital or access to financing, the Debtors simply cannot operate their businesses. At
this time, the Debtors’ liquidity needs can be satisfied only if the Debtors are authorized to borrow
up to a total of $9 million under the proposed DIP Loan Agreement on an interim basis ($16 million
on a final basis), and use such proceeds to fund operations, and effect a sale of the Debtors’
businesses as a going concern (the “Sale”), 7 and as otherwise provided in the DIP Loan Agreement
The Sale is described more fully in the Motion of the Debtors for Entry of Orders (I) (A) Approving Bid Procedures
for the Sale of Assets of the Debtors, (B) Approving Stalking Horse Agreement with Bid Protections, (C) Establishing

7
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and proposed DIP Orders. Approval of the DIP Loan Agreement will allow the Debtors to remain
operational, including paying its current and ongoing operating expenses (e.g., postpetition wages,
salaries, and utility and vendor costs) through the chapter 11 process in order to effectuate a sale
as a going concern to maximize value for the Debtors’ creditors and shareholders.
30.

The Debtors are unable to obtain adequate unsecured credit allowable as an

unsecured claim or superpriority administrative expense because nearly all of the Debtors’ assets
remain subject to prepetition liens. The DIP Facility described herein reflect the most favorable
terms on which a lender was willing to offer financing. The proceeds from the DIP Facility will
allow the Debtors to continue their operations in the ordinary course, maintain prudent cash
balances, satisfy working capital requirements, fund restructuring costs, effectuate the sale of the
Debtors’ businesses as a going concern, and otherwise meet its liquidity needs during the Chapter
11 Cases. Finally, the terms of the DIP Loan Documents are fair and reasonable and reflect the
Debtors’ exercise of prudent business judgment consistent with its fiduciary duties.
I.

The DIP Facility should be approved.
A.

The Terms of the DIP Loan Documents are fair, reasonable, and appropriate.
31.

The terms and conditions of the DIP Loan Documents are fair, reasonable, and

appropriate in the circumstances presented, and were negotiated by the parties in good faith and at
arm’s length.
32.

The DIP Lender has required that the Debtors grant the liens and superpriority

claims contemplated by the Interim DIP Order and the DIP Loan Documents upon the terms and
conditions set forth therein. Those liens and superpriority claims will be subject to the Carve-Out,

Assumption and Assignment Procedures, (D) Establishing Notice Procedures, and (E) Granting Related Relief; and
(II) (A) Authorizing the Sale of Assets of the Debtors Free and Clear of Liens, Claims, Encumbrances, and Other
Interests, (B) Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, and
(C) Granting Related Relief, filed concurrently herewith.
ACTIVE 681695157v6
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as set forth in the Interim DIP Order, which includes professional fees that are accrued and unpaid
through the time of any event of default, and amounts payable to the United States Trustee. Such
carve outs generally “preserve the adversary system” by ensuring that the committees and the
debtor’s estate are adequately assisted by counsel. See In re Ames Dep’t Stores, Inc., 115 B.R. 34,
38 (Bankr. S.D.N.Y. 1990) (noting that courts generally “insist on a carve out” for professional
fees, and that “[a]bsent such protection, the collective rights and expectations of all parties-ininterest are sorely prejudiced”). Additionally, the Carve-Out protects against administrative
insolvency during the course of the Chapter 11 Cases by ensuring that assets remain for the
payment of United States Trustee fees and professional fees of the Debtors and the official
committee of unsecured creditors, notwithstanding the grant of superpriority and administrative
liens and claims under the DIP Facility. The DIP Facility provides the Debtors with the liquidity
they need to operate their businesses during the Chapter 11 Cases, which will preserve the value
of their assets while the Debtors restructures and sells their businesses as a going concern. After
thorough analysis by the Debtors and their advisors, they have concluded that the terms of the DIP
Facility are reasonable and appropriate under the circumstances.
33.

Bankruptcy courts routinely defer to a debtor’s business judgment in considering

whether to approve the debtor’s request to obtain postpetition financing. See e.g., Trans World
Airlines, Inc. v. Travellers Int’l AG (In re Trans World Airlines, Inc.), 163 B.R. 964, 974 (Bankr.
D. Del. 1994) (quoting order approving post-petition loan and receivables facility because such
facility “reflect[ed] sound and prudent business judgment”); In re Ames Dep’t Stores, Inc., 115
B.R. at 40 (The court should defer to debtor’s “reasonable business judgment . . . so long as the
financing agreement does not . . . leverage the bankruptcy process” and its purpose is to benefit
the estate rather than another party-in-interest.).

ACTIVE 681695157v6
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The Debtors exercised their reasonable business judgment in determining that the

DIP Facility is the best financing option available under the present circumstances, and the Debtors
have satisfied the legal requirements to incur the DIP Obligations (as defined in the Interim DIP
Order) on the terms and conditions set forth in the DIP Loan Documents. The Debtors believe that
the DIP Loan Documents contain terms that are fair, reasonable, and in the best interests of the
Debtors and their estates. Accordingly, the Debtors respectfully submit that they should be
authorized to enter into the DIP Loan Documents and obtain access to the DIP Facility on the terms
described herein.
B.

The Debtors should be authorized to obtain postpetition financing on a senior
secured and superpriority basis.
35.

Section 364 of the Bankruptcy Code allows a debtor to obtain (a) unsecured credit

in the ordinary course of business, (b) unsecured credit outside the ordinary course of business,
(c) credit with specialized priority or with certain security interests, and (d) secured credit by
granting a senior or pari passu lien on already encumbered property. In other words, section 364
is “structured with an escalating series of inducements . . .” that may be offered to attract
postpetition financing. Sapir v. CPQ Colorchrome Corp. (In re Photo Promotion Assocs., Inc.),
87 B.R. 835, 839 (Bankr. S.D.N.Y. 1988), aff’d, 881 F.2d 6 (2d Cir. 1989). Accordingly, if a
debtor cannot obtain postpetition financing on an unsecured basis under sections 364(a) and (b),
the bankruptcy court may authorize a debtor to obtain postpetition financing on a superpriority
administrative expense basis pursuant to section 364(c), secured by a senior lien on unencumbered
property or secured by a junior lien on encumbered property.
36.

Courts consider various factors in determining whether a debtor may obtain

postpetition financing under section 364(c) of the Bankruptcy Code, including whether (i) the
debtor is unable to obtain secured credit under section 364(b), (ii) the credit transaction is necessary
ACTIVE 681695157v6
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to preserve the assets of the estate, (iii) the terms of the transaction are fair, reasonable and
adequate given the circumstances of the debtor-borrower and the proposed lender, (iv) entry into
the financing constitutes an exercise of the debtor’s sound and reasonable business judgment, and
(v) the financing was negotiated in good faith and at arm’s length between the debtor and the
lender. In re Farmland Indus., Inc., 294 B.R. 855, 879-81 (Bankr. W.D. Mo. 2003); see also In
re Aqua Assocs., 123 B.R. 192, 195-96 (Bankr. E.D. Pa. 1991) (applying factors 1-3).
37.

To satisfy the requirements of section 364(c) of the Bankruptcy Code, a debtor need

only demonstrate “by a good faith effort that credit was not available” to the debtor on an
unsecured or administrative expense basis. Bray v. Shenandoah Fed. Savs. & Loan Ass’n (In re
Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986). “The statute imposes no duty to seek credit
from every possible lender before concluding that such credit is unavailable.” Id. When few
lenders are likely to be able and willing to extend the necessary credit to a debtor, “it would be
unrealistic and unnecessary to require [the debtor] to conduct such an exhaustive search for
financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga. 1988), aff’d sub nom.,
Anchor Savs. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n. 4 (N.D. Ga. 1989); see also In re
Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) (approving financing facility and
holding that the debtor made reasonable efforts to satisfy the standards of section 364(c) where it
approached four lending institutions, was rejected by two, and selected the most favorable of the
two offers it received).
38.

Due to the existing prepetition liens and security interests on the Debtors’ assets,

including under the security interests issued in connection with the Prepetition Credit Facility, the
Debtors are unable to procure sufficient debtor-in-possession financing in the form of either
unsecured credit under sections 364(a) or (b) of the Bankruptcy Code, solely in exchange for the
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grant of an administrative expense or superpriority administrative expense claim or on a junior lien
basis under section 364(c) of the Bankruptcy Code. None of the Prepetition Lender, the DIP
Lender, or the other potential lenders, was willing to commit to postpetition financing on these
terms.
39.

Based on the foregoing, the Debtors believe that they would not have been able to

obtain debtor-in-possession financing on more favorable terms from other sources. See, e.g., Bray
v. Shenandoah Fed. Savs. & Loan Ass’n, 789 F.2d at 1088 (Section 364 “imposes no duty to seek
credit from every possible lender before concluding that such credit is unavailable.”).
C.

The Debtors should be authorized to obtain postpetition financing secured by
priming liens.
40.

If the incentives available under Section 364(c) are insufficient to attract post-

petition financing, a bankruptcy court may authorize post-petition credit under section 364(d)
secured by a senior or pari passu lien on encumbered property (i.e., a “priming” lien) without
consent from the affected lienholders if (i) the debtor cannot otherwise obtain credit and (ii) the
interests of the existing lienholders are adequately protected. See 11 U.S.C. § 364(d)(1); In re 495
Cent. Park Ave. Corp., 136 B.R. 626, 630-31 (Bankr. S.D.N.Y. 1992); In re Aqua Assocs., 123
B.R. 192, 196 (Bankr. E.D. Pa. 1991) (listing the above factors and also requiring that the “credit
transaction” be “necessary to preserve assets of the estate”).
41.

The Debtors approached several institutions to serve as potential financing sources,

conducted arm’s-length negotiations with each of them, and ultimately determined that the DIP
Lender offered the best available option for obtaining postpetition financing. In fact, the Debtors
were unable to obtain postpetition financing of the type and size needed without the inclusion of
liens senior to the interests of the Prepetition Lender.
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Furthermore, in effect the DIP Lender will be priming themselves. The only liens

to be primed under the DIP Facility are those liens arising under the Prepetition Credit Facility,
which the DIP Lender holds, in its capacity as assignee of the Prepetition Credit Facility. The
Debtors, therefore, do not believe that any existing creditors are harmed by such priming.
D.

The Debtors should be authorized to use Cash Collateral.
43.

In addition to the proceeds of the DIP Facility, the Debtors require use of Cash

Collateral (other than cash held in the Chinese Accounts) 8 in order to permit, among other things,
the orderly continuation of their business, to maintain business relationships with vendors,
suppliers and customers, to make payroll, to make capital expenditures and to satisfy other working
capital and operational needs. It is particularly imperative that the Debtors have access to cash
collections pending closing of the DIP Facility.
44.

Bankruptcy Code section 363(c)(2) provides that the Debtors may not use, sell, or

lease cash collateral unless “(a) each entity that has an interest in such cash collateral consents; or
(b) the court, after notice and hearing, authorizes such use, sale, or lease in accordance with the
provisions of this section.” 11 U.S.C. § 363(c)(2). The Cash Collateral is included in the
Prepetition Collateral. The DIP Lender, in its capacity as assignee under the Prepetition Credit
Facility, has consented to the use of Cash Collateral on the terms and conditions set forth in the
Interim DIP Order and in the DIP Loan Documents. Accordingly, based upon the foregoing, the
Debtors respectfully request that the Court authorize the Debtors to use the Cash Collateral in
accordance with the terms set forth in the Interim DIP Order.

The cash held in the Chinese Accounts is excluded from all references in the Motion pertaining to the Debtors’
authorization to the use of the Cash Collateral.

8
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The Debtors should be authorized to provide adequate protection to the
Prepetition Lender.
45.

To the extent that the Prepetition Lender suffers any harm as a result of the DIP

Lender’s priming liens or the use of the Cash Collateral, the Prepetition Lender is adequately
protected. A debtor may obtain postpetition credit that is “secured by a senior or equal lien on
property of the estate that is subject to a lien only if” the debtor, among other things, provides
“adequate protection” to those parties whose liens are primed. See 11 U.S.C. § 364(d)(1)(B).
Adequate protection is evaluated on a case-by-case basis and may be provided in various forms,
including payment of adequate protection fees, payment of interest, or granting of replacement
liens or administrative claims. See In re Mosello, 195 B.R. 277, 289 (Bankr. S.D.N.Y. 1996)
(“[T]he determination of adequate protection is a fact specific inquiry . . . left to the vagaries of
each case . . . .”) (citation and quotation omitted). As described below, the DIP Facility provides
a multi-faceted package of adequate protection to ensure that the Prepetition Lender being primed
by the DIP Facility will be compensated to the extent of any diminution in the value of their
respective Prepetition Collateral. Moreover, interest payments are included in the Approved DIP
Budget, further ensuring that the Prepetition Lender will be adequately protected.
II.

The automatic stay should be modified on a limited basis.
46.

As set forth more fully in the proposed Interim DIP Order, the DIP Loan Agreement

contemplates a modification of the automatic stay established pursuant to section 362 of the
Bankruptcy Code to permit the DIP Lender, in its sole discretion, to take certain actions permitted
or required under the DIP Loan Documents and to enforce certain remedies against the DIP
Collateral in the event of a default by the Debtors under the DIP Loan Documents without having
to obtain any further order of the Court. The Interim DIP Order further provides that, prior to the
exercise of certain enforcement or liquidation remedies against the DIP Collateral, the DIP Lender
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shall be required to give fifteen-days written notice to the United States Trustee for the District of
Delaware, the Debtors, and any committee appointed in the Chapter 11 Cases through their
respective counsel, as provided for in the DIP Loan Documents. This time period allows time for
the Debtors, the official committee of unsecured creditors, and the United States Trustee, to
challenge the DIP Lender’s declaration of an event of default in court and raise any other defenses
if these parties disagree with such declaration.
47.

The Debtors submit that stay modification provisions such as these are ordinary

and usual features of postpetition financing facilities and, in the Debtors’ business judgment, are
reasonable under the present circumstances. See, e.g., In re A123 Sys., Inc., 12- 12859 (KJC)
(Bankr. D. Del. Nov. 26, 2012); In re Graceway Pharm., LLC, Case No. 11-13036 (MFW) (Bankr.
D. Del. Nov. 7 , 2011); In re Sportsman’s Warehouse, Inc., Case No. 09-10990 (CSS) (Bankr. D.
Del. Apr. 16, 2009). Accordingly, the Debtors respectfully request that the Court authorize the
modification of the automatic stay in accordance with the terms set forth in the DIP Orders and
the DIP Loan Documents.
III.

The DIP Lender is entitled to the protections under section 364(e) of the Bankruptcy
Code.
48.

Section 364(e) of the Bankruptcy Code, which protects a good faith lender’s right

to collect on loans extended to a debtor and its right in any lien securing those loans, even if the
authority of the debtor to obtain such loans or grant such liens is later reversed or modified on
appeal, was designed to “encourage lenders to extend credit to debtors by eliminating the risk that
any lien securing the loan will be modified on appeal.” Keltic Fin. Partners, LP v. Foreside Mgmt.
Co. (In re Foreside Mgmt. Co.), 402 B.R. 446, 451 (B.A.P. 1st Cir. 2009) (citing Shapiro v.
Saybrook Mfg. Co. (In re Saybrook Mfg. Co.), 963 F.2d 1490, 1493 (11th Cir. 1992)). See also
White Rose Food v. General Trading (In re Clinton St. Food Corp., 170 B.R. 216, 220 (S.D.N.Y.
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1994) (noting that section 364(e)’s purpose “is to overcome[s] parties’ reluctance to lend to a
bankrupt firm . . .”); Fleet Nat’l Bank v. Doorcrafters (In re N. Atl. Millwork Corp.), 155 B.R. 271,
279 (Bankr. D. Mass. 1993) (“The purpose of Section 364(e) is to allow good-faith lenders to rely
upon conditions at the time they extend credit and to encourage lenders to lend to bankruptcy
entities.”).
49.

The Debtors believe that the terms and conditions of the DIP Facility are fair and

reasonable and are the best possible terms on which the Debtors could obtain postpetition
financing. Further, the terms and conditions of the DIP Loan Documents were negotiated in good
faith and at arm’s length with all parties represented by experienced counsel. Accordingly, the
DIP Lender should be provided with the benefit and protection of section 364(e) of the Bankruptcy
Code, such that if any of the provisions of the DIP Facility are later modified, vacated, stayed, or
terminated by subsequent order of this or any other Court, the DIP Lender will be fully protected
with respect to any amounts previously disbursed.
IV.

The payment of fees to the DIP Lenders is appropriate.
50.

As described above, the Debtors have agreed, subject to Court approval, to pay

certain fees described in the DIP Loan Documents and reasonable costs and expenses to the DIP
Lender, including without limitation, fees and expenses of the professionals retained by the DIP
Lender, as provided for in the DIP Loan Documents without the necessity of filing retention
applications or fee applications.
51.

The fees and other obligations under the DIP Loan Documents were negotiated in

good faith and at arms’ length and represent the most favorable terms to the Debtors on which the
DIP Lender would agree to make the DIP Facility available. The Debtors considered the fees
described above when determining in its sound business judgment that the DIP Loan Documents
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constitute the best terms on which the Debtors could obtain the postpetition financing necessary
to continue their operations, and that paying these fees in order to obtain the DIP Facility is in the
best interests of the Debtors’ estates, creditors, and other parties in interest.
52.

These fees are reasonable and appropriate under the circumstances. Courts

routinely authorize similar lender incentives beyond the explicit liens and rights specified in
section 364 of the Bankruptcy Code. See In re Defender Drug Stores, Inc., 145 B.R. 312, 316 (9th
Cir. BAP 1992) (approving extension of financing facility pursuant to section 364 of the
Bankruptcy Code that included a lender “enhancement fee”).
V.

Interim approval should be granted.
53.

Bankruptcy Rule 4001(c) provides that:

The court may commence a final hearing on a motion for authority to obtain credit
no earlier than 14 days after service of the motion. If the motion so requests, the
court may conduct a hearing before such 14-day period expires, but the court may
authorize the obtaining of credit only to the extent necessary to avoid immediate
and irreparable harm to the estate pending a final hearing.
Fed. R. Bankr. P. 4001(c)(2). Similarly, to the extent the Debtors are seeking authority to sell, use
or otherwise incur an obligation regarding property of its estate, Bankruptcy Rule 6003 provides
that the Court may only grant immediate relief to the extent it is necessary to avoid immediate and
irreparable harm. Fed. R. Bankr. P. 6003(b).
54.

Generally, courts find “immediate and irreparable harm” exists where loss of the

business threatens ability to reorganize. See In re Ames Dep’t Stores, Inc., 115 B.R. at 36 n.2.
Approval of the DIP Facility on an interim basis under Rule 4001(c)(2) is left to the discretion of
the Court as informed by the facts of each case. In examining requests for interim relief under this
rule, courts apply the same business judgment standard applicable to other business decisions, and
a debtor should be entitled to borrow those amounts that it believes prudent in the operation of its

ACTIVE 681695157v6

32

Case 22-10819-LSS

Doc 10

Filed 08/30/22

Page 33 of 36

business. See In re Trans World Airlines, Inc., 163 B.R. at 974; In re Ames Dep’t Stores, Inc., 115
B.R. at 40. After the 14-day period, the request for financing is not limited to those amounts
necessary to prevent the destruction of the debtor’s business, and the debtor is entitled to borrow
those amounts that it believes are prudent to the operation of its business. In re Ames Dep’t Stores,
Inc., 115 B.R. at 36.
55.

The Debtors seek expedited approval of the relief requested in the Motion in light

of the immediate and irreparable harm that the Debtors’ estates will incur unless it obtains the
financing necessary to sustain their business in the interim period until the Final Hearing. Absent
sufficient funds to support the Debtors’ operating businesses, the Debtors’ businesses and assets
will quickly erode to the detriment of the Debtors’ estates and creditors. For the reasons set forth
above, the Debtors submits that immediate access to $9 million under the DIP Facility is necessary
to preserve the value of the Debtors’ estates for the benefit of its creditors and other parties in
interest.
Request for Final Hearing
56.

Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that

the Bankruptcy Court set a date for the Final Hearing that is as soon as practicable, and in no event
after twenty-five days after the Petition Date, and fix the time and date prior to the Final Hearing
for parties to file objections to the Motion.
Satisfaction of Bankruptcy Rule 6003
57.

Pursuant to Bankruptcy Rule 6003, the Court may grant relief within twenty-one

(21) days after the filing of the petition regarding a motion to “use, sell, lease, or otherwise incur
an obligation regarding property of the estate” only if such relief is necessary to avoid immediate
and irreparable harm. Fed. R. Bankr. P. 6003(b). Immediate and irreparable harm exists where

ACTIVE 681695157v6

33

Case 22-10819-LSS

Doc 10

Filed 08/30/22

Page 34 of 36

the absence of relief would impair a debtor’s ability to reorganize or threaten the debtor’s future
as a going concern. See In re Ames Dep’t Stores, Inc., 115 B.R. 34, 36 n.2 (Bankr. S.D.N.Y. 1990)
(discussing the elements of “immediate and irreparable harm” in relation to Bankruptcy Rule
4001).
58.

As described herein and in the First Day Declaration, the Debtors will suffer

immediate and irreparable harm without authorization for the relief requested herein. Accordingly,
Bankruptcy Rule 6003 has been satisfied and the relief requested herein should be granted.
Waiver of Bankruptcy Rule 6004(a) and 6004(h)
59.

The Debtors also request that the Court waive the stay imposed by Bankruptcy Rule

6004(h), which provides that “[a]n order authorizing the use, sale, or lease of property other than
cash collateral is stayed until the expiration of 14 days after entry of the order, unless the court
orders otherwise.” Fed. R. Bankr. P. 6004(h). As described above, the relief that the Debtors seek
in this Motion is necessary for the Debtors to operate their business without interruption and to
preserve value for its estate. Accordingly, the Debtors respectfully request that the Court waive
the fourteen (14) day stay imposed by Bankruptcy Rule 6004(h), as the exigent nature of the relief
sought herein justifies immediate relief.
60.

To implement the foregoing immediately, the Debtors respectfully request a waiver

of the notice requirements of Bankruptcy Rule 6004(a) to the extent they are deemed to apply.
Notice
61.

Notice of the Motion has been or will be provided to the following parties or, in

lieu thereof, to their counsel, if known: (a) the Office of the United States Trustee for the District
of Delaware; (b) East West Bank; (c) creditors holding the thirty (30) largest unsecured claims
against the Debtors; (d) counsel to the DIP Lender; (e) the Office of the United States Attorney for
the District of Delaware; (f) the Internal Revenue Service; (g) the Securities & Exchange
34
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Commission; (h) the Delaware Secretary of State; (i) the Delaware State Treasury; (j) all other
known parties with liens of record on assets of the Debtors as of the Petition Date; (k) any party
that has requested notice pursuant to Bankruptcy Rule 2002; and (l) any other party entitled to
notice pursuant to Local Rule 9013-1(m)(iii). As the Motion is seeking “first day” relief, within
two (2) business days of the hearing on the Motion, the Debtors will serve copies of the Motion
and any order entered with respect to the Motion in accordance with Local Rule 9013-1(m)(iv).
The Debtors submit that, in light of the nature of the relief requested, no other or further notice
need be given.
No Prior Request
62.

No prior request for the relief sought in the Motion has been made to this or any

other court.
[Remainder of Page Left Intentionally Blank]
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Conclusion
WHEREFORE, the Debtors respectfully request that the Court enter the DIP Orders
granting the relief requested herein and granting such other and further relief as is just and proper.

Dated: August 30, 2022

GREENBERG TRAURIG, LLP
/s/ Dennis A. Meloro
Anthony W. Clark (DE Bar No. 2051)
Dennis A. Meloro (DE Bar No. 4435)
1007 North Orange Street, Suite 1200
Wilmington, Delaware 19801
Telephone: (302) 661-7000
Facsimile: (302) 661-7360
Email: Anthony.Clark@gtlaw.com
Dennis.Meloro@gtlaw.com
-andAnnette Jarvis (pro hac vice pending)
Michael F. Thomson (pro hac vice pending)
Peggy Hunt (pro hac vice pending)
Carson Heninger (pro hac vice pending)
222 S. Main Street, Suite 1730
Salt Lake City, Utah 84101
Telephone: (801) 478-6900
Facsimile: (801) 303-7397
Email: JarvisA@gtlaw.com
ThomsonM@gtlaw.com
HuntP@gtlaw.cm
Carson.Heninger@gtlaw.com
-andAlison Elko Franklin (pro hac vice pending)
3333 Piedmont Road, NE, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2100
Facsimile: (678) 553-2212
Email: Alison.Franklin@gtlaw.com
Proposed Counsel for the Debtors
and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al., 1

Case No. 22-10819 (LSS)
Debtors.

(Joint Administration Requested)
Ref. Docket No. ___

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION
FINANCING, (II) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL,
(III) GRANTING LIENS AND SUPERPRIORITY CLAIMS, (IV) MODIFYING THE
AUTOMATIC STAY, AND (VI) SCHEDULING A FINAL HEARING
Upon the Motion of the Debtors for Entry of Interim and Final Orders (I) Authorizing the
Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral,
(III) Granting Liens and Sueprpriority Claims, (IV) Modifying the Automatic Stay, and
(V) Scheduling a Final Hearing (the “Motion”) 2 of the above-captioned debtors and debtors in
possession (each a “Debtor,” collectively, the “Debtors”) pursuant to sections 105, 361, 362, 363,
364, 503 and 507 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002,
4001, 6003, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (as amended,
the “Bankruptcy Rules”), and Rules 2002-1 and 4001-2 of the Local Bankruptcy Rules for the
United States Bankruptcy Court for the District of Delaware (the “Local Rules”), requesting,
among other things:
(1)

authorization for the Debtors to obtain senior secured debtor-in-possession

financing, and for each of the DIP Guarantors (as defined below) to guarantee unconditionally, on

The last four digits of each of the Debtors’ federal tax identification number are NewAge, Inc. (2263), Ariix LLC
(9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth Dr.,
Suite 250, Midvale, Utah 84047.

1

Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion, the DIP Loan
Agreement, and the DIP Loan Documents, as applicable.

2
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a joint and several basis, the DIP Borrower’s (as defined below) obligation in connection
therewith, consisting of a senior secured superpriority priming term loan credit facility in the
aggregate principal amount not to exceed $16 million (the “DIP Facility” and all extensions of
credit under the DIP Facility, the “DIP Loans”) pursuant to the terms and conditions of the Senior
Secured Debtor-in-Possession Term Loan annexed hereto as Exhibit 1 (as the same may be
amended, restated, amended and restated, supplemented, waived, extended, or otherwise modified
from time to time, the “DIP Loan Agreement”), and all other related agreements, budgets,
documents, security agreements, or pledge agreements, including the Interim DIP Order and the
Final DIP Order (collectively, with the DIP Loan Agreement, the “DIP Loan Documents”),
among:

(2)

(a)

the Debtor, NewAge, Inc., as borrower (the “DIP Borrower”),

(b)

each of the Debtors, Ariix LLC, Morinda Holdings, Inc., and Morinda, Inc., 3 as
guarantors (collectively, the “DIP Guarantors” and together with the DIP
Borrower, the “Debtors”), 4 and

(c)

DIP Financing, LLC, a Wyoming limited liability company, or its assignee, as
lender (the “DIP Lender”);
authorization of the DIP Facility to be available as a multi-draw term loan to the

Debtors upon entry of the Interim DIP Order and satisfaction of the other conditions set forth in
the DIP Loan Documents in an initial amount equal to $4 million (the “First Interim Amount”)
and, upon meeting certain requirements set forth in the DIP Loan Documents, a second amount
equal to $5 million (the “Second Interim Amount,” and collectively, with the First Interim
Amount, the “Interim Amounts”), and the remainder of the DIP Facility (up to $7 million)

The Debtors, Ariix LLC, Morinda Holdings, Inc., and Morinda, Inc, are parties to that Unconditional Guaranty,
attached to the Interim DIP Order as Exhibit 2.

3

4

The defined term of the “Debtors” is inclusive with the prior defined term of the same, supra.
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available upon entry of the Final DIP Order and satisfaction of the other conditions set forth in the
DIP Loan Documents;
(3)

authorization for the Debtors to enter into the DIP Loan Agreement and the other

DIP Loan Documents and to take such other and further acts as may be required in connection
with the DIP Loan Documents;
(4)

authorization for the Debtors to pay all amounts, obligations, and liabilities owing

or payable to the DIP Lender pursuant to the DIP Loan Documents, including, without limitation,
any principal, interest, fees, costs, expenses, charges, and disbursements of the DIP Lender
(including the reasonable and documented fees and expenses of the DIP Lender’s attorneys,
advisors, accountants, and other consultants), any obligations in respect of indemnity claims,
whether contingent or absolute, including, without limitation, any and all obligations in connection
with any interest rate, currency swap, or other hedging agreement or arrangement, in each case, to
the extent constituting obligations of any kind under the DIP Loan Documents (such obligations,
the “DIP Obligations”) subject to the terms of the Interim DIP Order;
(5)

authorization for the Debtors, immediately upon entry of the Interim DIP Order and

the closing under the DIP Loan Documents, to use the proceeds of the Interim Amounts as
expressly provided in the DIP Loan Documents and solely in accordance with the Interim DIP
Order and the applicable Approved Budget (as defined below) (subject to permitted variances and
other exclusions set forth in the DIP Loan Documents) to: (A) pay costs, premiums, fees, and
expenses incurred to administer or related to the Debtors’ chapter 11 cases (the “Chapter 11
Cases”) or in connection with the DIP Facility; and (B) provide financing for working capital and
for other general corporate purposes of the Debtors in accordance with the Approved Budget
(subject to permitted variances and other exclusions set forth in the DIP Loan Documents);
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granting and approving superpriority administrative expense claim status, pursuant

to sections 364(c)(1), 503(b)(1), and 507(b) of the Bankruptcy Code, to the DIP Lender in respect
of all DIP Obligations, subject to the Carve-Out (as defined below) and Permitted Liens (as defined
in the DIP Loan Agreement);
(7)

granting the DIP Lender valid, enforceable, non-avoidable, automatic and fully

perfected DIP Liens (as defined below) in all DIP Collateral (as defined below), including all
property constituting Prepetition Collateral (as defined below), including, without limitation, any
Cash Collateral (as that term is defined in section 363(a) of the Bankruptcy Code and defined
below), to secure the DIP Obligations, which DIP Liens shall be subject to the relative rankings
and priorities set forth herein;
(8)

authorizing the Debtors to use, among other things, solely in accordance with the

Approved Budget (subject to permitted variances and other exclusions set forth in the DIP Loan
Documents) and the limitations provided herein, any Cash Collateral in which the Prepetition
Lender (as defined below) may have an interest;
(9)

the modification of the automatic stay imposed by section 362 of the Bankruptcy

Code to the extent necessary to implement and effectuate the terms and provisions of the Interim
DIP Order and the other DIP Loan Documents;
(10)

subject to entry of a final order granting the relief requested in the Motion on a final

basis (the “Final DIP Order”), waiving (a) the Debtors’ ability to surcharge pursuant to
section 506(c) of the Bankruptcy Code against any DIP Collateral;
(11)

the United States Bankruptcy Court for the District of Delaware (the “Court”)

waiving any applicable stay (including under Bankruptcy Rule 6004) and providing for immediate
effectiveness of this Interim DIP Order;
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scheduling a final hearing on the Motion (the “Final Hearing”) to consider entry

of the Final DIP Order granting the relief requested in the Motion on a final basis, and approving
the form of notice with respect to the Final Hearing; and
(13)

granting the Debtors such other and further relief as is just and equitable.

The interim hearing on the Motion having been held by the Court on August [●], 2022 (the
“Interim Hearing”), and upon the record made by the Debtors at the Interim Hearing, including
the Motion, the Declaration of Jay Weinberger in Support of the Motion of the Debtors for Entry
of Interim and Final Orders (I) Authorizing the Debtors to Obtain Postpetition Financing,
(II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and Superpriority
Claims, (IV) Modifying Automatic Stay, and (V) Scheduling a Final Hearing (the “Weinberger
Declaration”), the First Day Declaration; any exhibits in connection with the foregoing, and the
filings and pleadings in the Chapter 11 Cases, the Court having found that the interim relief
requested in the Motion is fair and reasonable and is in the best interests of the Debtors, the
Debtors’ bankruptcy estates (as provided under section 541 of the Bankruptcy Code, the
“Estates”), the Debtors’ stakeholders and other parties in interest, and represents a sound exercise
of the Debtors’ business judgment and is essential for the preservation of the value of the Estates;
it appearing to the Court that granting the interim relief requested in the Motion is necessary to
avoid immediate and irreparable harm to the Debtors and the Estates pending the Final Hearing;
and appropriate notice of the Motion, the interim relief requested therein, and the Interim Hearing
(the “Notice”) having been given under the circumstances and no other or further notice need be
provided under the circumstances; and the Notice having been served by the Debtors in accordance
with Bankruptcy Rules 4001 and 9014 and the Local Rules on the following parties, or, in lieu
thereof, to their counsel, if known: (i) the Office of the United States Trustee for the District of
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Delaware; (ii) creditors holding the thirty (30) largest unsecured claims against the Debtors;
(iii) East West Bank; (iv) counsel to the DIP Lender; (v) the Internal Revenue Service; (vi) the
office of the attorneys general for the states in which the Debtor operates; (vii) the Office of the
United States Attorney for the District of Delaware; and (viii) any party who has requested notice
in the Chapter 11 Cases (collectively, the “Notice Parties”); and all objections, if any, to the relief
requested in the Motion having been withdrawn, resolved, or overruled by the Court; and after due
deliberation and good cause appearing therefor;
THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW: 5
A.

Petition Date. On August 30, 2022 (the “Petition Date”), the Debtors commenced

the Chapter 11 Cases by each filing a voluntary petition under chapter 11 of the Bankruptcy Code.
The Debtors continue to manage their business and properties as debtors in possession pursuant to
sections 1107(a) and 1108 of the Bankruptcy Code. No chapter 11 trustee or examiner has been
appointed in the Chapter 11 Cases.
B.

Jurisdiction and Venue. The Court has jurisdiction over the Chapter 11 Cases, the

Debtors, property of the Estates and this matter under 28 U.S.C. §§ 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final judgment or order
with respect to the Motion if it is determined that the Court, absent consent of the parties, cannot
enter final orders or judgments consistent with Article III of the United States Constitution. Venue

The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law pursuant
to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent that
any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such.
5

ACTIVE 681714364v4

6

Case 22-10819-LSS

Doc 10-1

Filed 08/30/22

Page 7 of 92

is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory and legal
predicates for the relief sought herein are sections 105, 361, 362, 363, 364, 503 and 507 of the
Bankruptcy Code and Bankruptcy Rules 2002, 4001, 9013 and 9014 and Local Rules 7007-1,
9013-1, 9013-4, and 9014-2.
C.

Committee Formation. As of the date hereof, no official committee of unsecured

creditors under section 1102 of the Bankruptcy Code (the “Committee”) or any other statutory
committee has been appointed in the Chapter 11 Cases.
D.

Notice. The Notice was given in the manner described in the Motion. Under the

circumstances, the Notice given by the Debtors of the Motion, the Interim Hearing, and the relief
granted under the Interim DIP Order constitutes sufficient notice under the circumstances and the
Notice complies with Bankruptcy Rule 4001 and the Local Rules.
E.

First Lien Debt. The Debtors make reference to (a) that certain Loan and Security

Agreement, dated as of March 11, 2022 (as amended, supplemented or otherwise modified prior
to the Petition Date, the “Prepetition Loan Agreement,” and together with all security, pledge,
and guaranty agreements and all other documentation executed in connection therewith (including
all “Loan Documents” under, and as defined in, the Prepetition Loan Agreement), each as
amended, supplemented, or otherwise modified, the “Prepetition Loan Documents”), among (i)
NewAge, Inc., as borrower, and the guarantors from time to time party thereto (collectively, the
“Prepetition

Loan Parties”) and (ii) East West Bank, as lender (East West Bank, including its

assignee(s), the “Prepetition Lender”), (b) the obligations arising under the Prepetition Loan
Agreement (collectively, the “Prepetition Secured Obligations”), (c) the liens and security
interests granted by the Debtors and the other Prepetition Loan Parties to the Prepetition Lender to
secure the Prepetition Secured Obligations (collectively, the “Prepetition Collateral”), in each
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case subject and subordinate to other valid and unavoidable liens on the Prepetition Collateral
perfected prior to the Petition Date (or perfected after the Petition Date to the extent permitted by
section 546(b) of the Bankruptcy Code) to the extent such liens are senior to the liens securing the
Prepetition Secured Obligations (the “Prepetition Liens”), and (d) the Debtors’ cash and cash
equivalents (including without limitation, all cash, securities and other amounts on deposit or
maintained by the Debtors in any account or accounts with the Prepetition Lender and any cash
proceeds of the disposition of any Prepetition Collateral) which constitute proceeds of the
Prepetition Collateral and, therefore, are cash collateral of the Prepetition Lender, within the
meaning of section 363(a) of the Bankruptcy Code (the “Cash Collateral”).
F.

Cash in the Chinese Accounts. As part of the Prepetition Loan Agreement, the

Prepetition Lender required the Prepetition Loan Parties to maintain certain deposit and/or
investment accounts in the People’s Republic of China to secure the Prepetition Secured
Obligations (the “Chinese Accounts”).
G.

Parties’ Acknowledgments, Agreements, and Stipulations. In requesting the DIP

Facility and use of Cash Collateral, and in exchange for and as a material inducement to the DIP
Lender to agree to provide, or consent to, the DIP Facility, the use of the Cash Collateral (other
than cash held in the Chinese Accounts), 6 and subordination of the Collateral to the Carve-Out, as
provided herein, and as a condition to providing financing under the DIP Facility and consenting
to the use of Cash Collateral as set forth in the Interim DIP Order, the Debtors permanently and
irrevocably admit, stipulate, acknowledge, and agree, as follows:
(i)

Sale and Credit Bidding. The Debtors admit, stipulate, acknowledge, and

agree that, in connection with any sale process or sale authorized by the Court, under either sections
The cash held in the Chinese Accounts is excluded from all references in the Interim DIP Order pertaining to the
Debtors’ authorization to the use of the Cash Collateral.

6
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363 or 1129 of the Bankruptcy Code, (i) the DIP Lender and (ii) subject to the entry of a Final DIP
Order, or any assignee or designee of the foregoing, shall have the right to credit bid for the entirety
(or any portion) of the Prepetition Collateral pursuant to section 363(k) of the Bankruptcy Code,
which includes the use of the loans under the Prepetition Loan Documents and the DIP Loans
towards the credit bid.
H.

Findings Regarding the Postpetition Financing and Use of Cash Collateral.
(i)

Postpetition Financing. The Debtors have requested from the DIP Lender,

and the DIP Lender is willing, subject to the terms of the Interim DIP Order and satisfaction of the
conditions set forth in the DIP Loan Agreement, to extend the Interim Amounts on the terms and
conditions set forth in the Interim DIP Order and the DIP Loan Documents, and subject to the
entry and terms of the Final DIP Order and satisfaction of the conditions set forth in the DIP Loan
Agreement, to extend the remainder of the DIP Loans on the terms and conditions set forth in the
Final DIP Order and the DIP Loan Documents, respectively. Relatedly, pursuant to the DIP Loan
Documents, the DIP Borrower is hereby authorized to borrow under the DIP Credit Agreement
and the DIP Guarantors are hereby authorized to unconditionally guarantee the DIP Loans.
(ii)

Need for Postpetition Financing and the Use of Cash Collateral. The

Debtors have an immediate and critical need to use Cash Collateral on an interim basis and to
obtain credit on an interim basis pursuant to the DIP Facility, in each case, as set forth in the
Interim DIP Order, in order to, among other things, maintain, administer and preserve their
businesses and maximize the value of their assets. Without the ability of the Debtors to obtain
sufficient working capital and liquidity through the proposed postpetition financing arrangements
with the DIP Lender and the use of Cash Collateral as set forth in the Interim DIP Order, the
Debtors, the Estates, creditors, and parties in interest would be immediately and irreparably
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harmed. Accordingly, the Debtors have an immediate need to obtain the postpetition financing and
to use Cash Collateral as set forth in the Interim DIP Order to, among other things, minimize the
disruption of their business operations and preserve and maximize the value of the assets of the
Estates to maximize the recovery to all creditors.
(iii)

No Credit Available on More Favorable Terms. The Debtors are unable to

procure financing in the form of unsecured credit allowable as an administrative expense under
sections 364(a), 364(b), or 503(b)(1) of the Bankruptcy Code or in exchange for the grant of a
superpriority administrative expense, or liens on property of the Estates not subject to a lien
pursuant to sections 364(c)(1), 364(c)(2), or 364(c)(3) of the Bankruptcy Code. The Debtors assert
in the Motion (including the Weinberger Declaration) and the First Day Declaration, and
demonstrated at the Interim Hearing, that it would be futile under the circumstances for the Debtors
to seek, and they would not obtain, the necessary postpetition financing, let alone on terms more
favorable, taken as a whole, than the financing offered by the DIP Lender pursuant to the DIP Loan
Documents. In light of the foregoing, and considering the futility of all other alternatives, the
Debtors have reasonably and properly concluded, in the exercise of their business judgment, that
the DIP Facility represents the best financing available to the Debtors at this time under the
circumstances, and is in the best interests of the Debtors, the Estates, and all of their stakeholders.
(iv)

Budget. The Debtors have prepared and delivered to the DIP Lender an

initial budget (the “Initial Approved DIP Budget”), a copy of which is attached hereto as
Exhibit 3. The Initial Approved DIP Budget reflects the Debtors’ anticipated cash receipts (the
“Cash Receipts”), anticipated cash operating disbursements (the “Cash Operating
Disbursements”), and non-operating, bankruptcy-related cash disbursements of the Debtors
(including professional and U.S. Trustee fees, costs, and expense) (the “Cash Bankruptcy
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Disbursements”) for each calendar week during the period from the Petition Date through and
including the end of the thirteenth calendar week following the Petition Date (the Initial Approved
DIP Budget and each subsequent budget approved by the DIP Lender, an “Approved Budget”).
Additionally, upon meeting certain requirements set forth in the DIP Loan Documents, the
Approved Budget allows for the advancements of the Interim Amounts. The Debtors believe that
the Initial Approved DIP Budget is reasonable under the facts and circumstances. The DIP Lender
is relying upon the Debtors’ agreement to comply with the terms set forth in the DIP Loan
Documents, the Approved Budget, and the Interim DIP Order in determining to enter into the
postpetition financing arrangements provided for herein and the DIP Loan Documents and to
consent to the Debtors’ use of Cash Collateral.
(v)

DIP Budget Covenant. The Debtors’ compliance with the Approved Budget

then in effect will be tested every Wednesday of each week, starting with the second full week
following the Petition Date, for the period beginning as of the first full week after the Petition Date
and ending the week prior to the week on which compliance is tested (each, a “Testing Period”)
(such covenant, the “DIP Budget Covenant”). Other than the Cash Receipts and Net Operating
Cash Flow, which are excluded from the DIP Budget Covenant, the Debtors shall at all times
comply with the Approved Budget, subject to the following permitted variances: (i) Cash
Operating Disbursements for any Testing Period shall not be greater than 115% of the amount set
forth in the Approved Budget; and (ii) Cash Bankruptcy Disbursements for any Testing Period
shall not be greater than 115% of the amount set forth in the Approved Budget. Failure to comply
with the Approved Budget (including the exclusions and variances set forth herein) shall constitute
an immediate Event of Default, as defined in the DIP Loan Agreement, unless waived by the DIP
Lender. The DIP Lender shall have the exclusive right to call an Event of Default resulting from
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any breach of the DIP Budget Covenant. The approval or consent of the DIP Lender to the Initial
Approved DIP Budget or any subsequent Approved Budget shall not be construed as consent to
the use of any Cash Collateral or DIP Loans after the occurrence of any Event of Default,
regardless of whether the aggregate funds shown on the applicable Approved Budget have been
expended, except for the Carve-Out that has previously accrued under the Initial Approved DIP
Budget or any subsequent Approved Budget which shall still be payable.
(vi)

Certain Conditions to DIP Facility. The DIP Lender’s willingness to make

the DIP Loans is conditioned upon, among other things: (a) the Debtors’ obtaining Court approval
to enter into the DIP Loan Documents and to incur all of the obligations thereunder, and to confer,
as applicable, upon the DIP Lender all rights, powers, and remedies thereunder in each case as
may be modified by the Interim DIP Order; (b) the provision of adequate protection of the
Prepetition Lender’s interests in the Prepetition Collateral pursuant to sections 361 and 363 of the
Bankruptcy Code; (c) the DIP Lender being granted, as security for the prompt payment of the
DIP Facility and all other obligations of the Debtors under the DIP Loan Documents, subject to
the Carve-Out and Permitted Liens, priming superpriority perfected security interests in and liens
upon all property and assets of the Debtors, including, but not limited to, a valid and perfected
security interest in and lien upon all of the now existing or hereafter arising or acquired assets,
including: (i) assets constituting Prepetition Collateral (with the exception of the Chinese
Accounts), and (ii) any assets of the Debtors that, as of the Petition Date, were not otherwise
subject to a valid, perfected, enforceable, and unavoidable security interest or lien (collectively
hereinafter referred to as the “DIP Collateral”); provided, however, that the DIP Collateral shall
not include, subject to the entry of the Final DIP Order, any claim or cause of action arising under
or pursuant to chapter 5 of the Bankruptcy Code or under any other similar provisions of applicable
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state, federal, or foreign law (“Avoidance Actions”) (but the DIP Collateral shall include the
proceeds of the Avoidance Actions (the “Avoidance Proceeds”); provided further, however, that
the DIP Collateral shall not include, and the DIP Liens shall not attach to, Avoidance Actions
themselves; provided further, however, that the DIP Collateral shall not include (a) the Debtors’
leasehold interests (but shall include any proceeds from the assumption and assignment of any
leasehold interest), (b) the Debtors’ interest in leased personal property, and (c) any interest of the
Debtors in the Restructuring Professional Fees Account and the Restructuring Professional Fees
funds therein (each as defined herein) except as otherwise provided in section 5.6(b) of the Interim
DIP Order.
(vii)

Business Judgment and Good Faith Pursuant to Section 364(e). Any credit

extended, loans made, and other financial accommodations extended to the Debtors by the DIP
Lender, including, without limitation, pursuant to the Interim DIP Order, have been extended,
issued, or made, as the case may be, in “good faith” within the meaning of section 364(e) of the
Bankruptcy Code and in express reliance upon the protections offered by section 364(e) of the
Bankruptcy Code, and the DIP Facility, the DIP Liens, and the DIP Superpriority Claim (as defined
below) shall be entitled to the full protection of section 364(e) of the Bankruptcy Code in the event
that the Interim DIP Order or any provision hereof is vacated, reversed, or modified on appeal.
I.

Sections 506(c). Subject to the entry of the Final DIP Order, the Debtors have

agreed, as a condition to obtaining financing under the DIP Facility and the use of Cash Collateral
as set forth in the Interim DIP Order, that as a material inducement to the DIP Lender to agree to
provide the DIP Facility as set forth in the Interim DIP Order, and in exchange for (a) the DIP
Lender’s willingness to provide the DIP Facility to the extent set forth herein, (b) the DIP Lender’s
agreement to subordinate its liens and superpriority claims to the Carve-Out and Permitted Liens,
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as provided herein, and (c) the consensual use of Cash Collateral consistent with the Approved
Budget, which is adequate to provide for the anticipated expenses that may accrue during the
period the Interim DIP Order shall be in effect, the terms of the DIP Loan Agreement, and the
terms of the Interim DIP Order, the DIP Lender (solely in its capacity as DIP Lender) shall receive
(1) a waiver of unjust enrichment and similar equitable relief as set forth below, (2) a waiver of
the provisions of section 506(c) of the Bankruptcy Code, and (3) other statutory or equitable claims
of, relief or surcharge against the Prepetition Collateral or DIP Collateral.
J.

Good Cause. Good cause has been shown for the entry of the Interim DIP Order.

The relief requested in the Motion is necessary and appropriate and is in the best interest of and
will benefit the Debtors, the Estates, and the Debtors’ creditors, as its implementation will, among
other things, provide the Debtors with the necessary liquidity to (1) minimize disruption to the
Debtors’ operating businesses and on-going operations, (2) preserve and maximize the value of
the Estates for the benefit of all of the Debtors’ creditors, and (3) avoid immediate and irreparable
harm to the Debtors, their creditors, businesses, employees, and assets. The terms of the DIP
Facility and the Interim DIP Order are fair and reasonable, reflect the Debtors’ proper exercise of
their business judgment, and are supported by reasonably equivalent value and fair consideration.
The DIP Facility and the Interim DIP Order are the product of reasonable, arms’ length, good faith
negotiations among the Debtors and the DIP Lender.
K.

Immediate Entry. Sufficient cause exists for immediate entry of the Interim DIP

Order pursuant to Bankruptcy Rule 4001(c)(2). Any objections that were made (to the extent such
objections have not been withdrawn, waived, resolved, or settled) are hereby overruled on the
merits.
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Interim Hearing. Notice of the Interim Hearing and the relief requested in the DIP

Motion has been provided by the Debtors, whether by facsimile, electronic mail, overnight courier
or hand delivery, to the Notice Parties. The Debtors have made all reasonable efforts to afford the
best notice possible under the circumstances and no other or further notice is required for the relief
to be granted in the Interim DIP Order.
Based upon the foregoing, and upon the record made before the Court at the Interim
Hearing, and after due consideration and good cause appearing therefor;
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:
Section 1.

Motion Approval
1.1

Interim Approval of Motion. The Motion is granted on an interim basis to

the extent provided in the Interim DIP Order. Any objections to the entry of the Interim DIP Order
that have not been withdrawn, waived, resolved, or settled, and all reservations of rights included
therein (except to the extent reserved for the Final Hearing), are hereby denied and overruled on
the merits.
Section 2.

DIP Facility Authorization
2.1

Authorization of DIP Facility.
(a)

The Debtors are hereby authorized and empowered to immediately

execute and deliver the DIP Loan Documents and to incur and perform the DIP Obligations,
pursuant to the terms and conditions of the DIP Loan Documents and the Interim DIP Order, with
the Interim Amounts, in an amount not to exceed $9 million, to be made in one or more advances
(as described in the DIP Loan Agreement) (the “Advances”) upon entry of the Interim DIP Order
and in accordance with and satisfaction of other conditions set forth in the DIP Loan Documents.
(b)

The Debtor are hereby authorized to (i) borrow under the DIP

Facility during the Interim Financing Period (as defined below) in accordance with, and for the
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purposes permitted by, the DIP Loan Documents, the Interim DIP Order, and the Approved Budget
and (ii) pay all interest, reasonable and documented costs and fees, and other amounts and
obligations accrued or accruing under the DIP Loan Agreement and other DIP Loan Documents,
pursuant to the terms and conditions of the Interim DIP Order, the DIP Loan Agreement, and the
other DIP Loan Documents, in each case during the period commencing on the date of the Interim
DIP Order through and including the earlier to occur of (x) entry of the Final DIP Order and (y) a
DIP Termination Event (as defined herein) (the “Interim Financing Period”). The Debtors shall
use the proceeds of the DIP Facility solely in a manner consistent with the Approved Budget
(subject to permitted variances and other exclusions set forth in the DIP Loan Documents, as
applicable) and the terms and conditions of the DIP Loan Documents and the Interim DIP Order.
2.2

Financing Documents.
(a)

Authorization. The Debtors are hereby authorized to enter into,

execute, deliver, and perform all obligations under the DIP Loan Documents. No obligation,
payment, transfer, or grant of security hereunder or under the DIP Loan Documents shall be stayed,
restrained, voidable, avoidable, or recoverable under the Bankruptcy Code or under any applicable
state, federal, or common law (including, without limitation, under chapter 5 of the Bankruptcy
Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent
Conveyance Act, or similar statute or common law), or be subject to any defense, reduction, setoff,
counterclaim, recoupment, offset, recharacterization, subordination (whether equitable,
contractual or otherwise), cross-claims, or any other challenge under the Bankruptcy Code or any
applicable law, rule, or regulation by any person or entity.
(b)

Approval; Evidence of Borrowing Arrangements. The DIP Loan

Documents shall evidence the DIP Obligations, which DIP Loan Documents and DIP Obligations
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shall be valid, binding, and enforceable against the Debtors, the Estates, and any successors
thereto, including, without limitation, any trustee appointed in the Case or any case under chapter
7 of the Bankruptcy Code upon the conversion of the Chapter 11 Cases (a “Successor Case”), and
the Debtors’ creditors and other parties in interest, in each case, in accordance with the terms of
the Interim DIP Order and the DIP Loan Documents.
(c)

Payment of DIP Fees and Other Expenses. All reasonable and

documented fees and expenses payable pursuant to the DIP Loan Documents (collectively, any
and all such fees and expenses, the “DIP Fees”) are hereby approved and the Debtors are hereby
authorized and directed to pay, currently in cash or as otherwise provided in the DIP Loan
Documents and Approved Budget, all reasonable and documented out-of-pocket costs,
disbursements, and expenses of the DIP Lender incurred at any time, as provided by the DIP Loan
Documents, Approved Budget, and the Interim DIP Order in accordance with section 5.9 hereof.
2.3

Indemnification. The Debtors are authorized to defend, indemnify, and

hold harmless the DIP Lender and each of its officers, employees, and agents (each, an
“Indemnified Party”), in accordance with, and subject to, the DIP Loan Documents, which
indemnification is hereby authorized and approved; provided, however, neither the Debtors nor
the Estates shall be obligated to indemnify any such Indemnified Party for any indemnified liability
caused by or resulting from the losses, the Lender Expenses (as defined in the DIP Loan
Agreement), obligations, demands, claims, or liabilities caused by such Indemnified Party’s gross
negligence or willful misconduct.
2.4

Postpetition Liens.
(a)

Postpetition DIP Lien Granting.

To secure performance and

payment when due (whether at the stated maturity, by acceleration or otherwise) of any and all

ACTIVE 681714364v4

17

Case 22-10819-LSS

Doc 10-1

Filed 08/30/22

Page 18 of 92

DIP Obligations of the Debtors to the DIP Lender of whatever kind, nature, or description, whether
absolute or contingent, now existing or hereafter arising, the DIP Lender shall have and is hereby
granted, effective as of the Petition Date and subject to the Carve-Out and Permitted Liens,
continuing, valid, binding, enforceable, non-avoidable, automatic, and properly perfected security
interests in and liens (collectively, the “DIP Liens”) upon all DIP Collateral, subject to the
rankings and priorities set forth in section 2.4(b) below.
(b)

DIP Lien Priority in DIP Collateral. Subject to the Carve-Out and

Permitted Liens, the DIP Liens on the DIP Collateral securing the DIP Obligations shall be first
and senior in priority to all other interests and liens of every kind, nature, and description, whether
created consensually, by an order of the Court or otherwise, including, without limitation, liens or
interests granted in favor of third parties in conjunction with sections 363, 364, or any other section
of the Bankruptcy Code or other applicable law; except that, the DIP Liens shall not encumber the
Restructuring Professional Fees Account and the Restructuring Professional Fees funds therein,
and the Chinese Accounts. For the avoidance of doubt, the DIP Liens on (A) the Prepetition
Collateral (whether in existence on the Petition Date or hereafter arising) shall be subject and
subordinate to the Carve-Out and Permitted Liens; and (B) any unencumbered assets as of the
Petition Date shall be subject and subordinate only to the Carve-Out.
2.5

Superpriority Administrative Expense Claim. In accordance with

section 364(c)(1) of the Bankruptcy Code, to the extent the DIP Liens do not satisfy the DIP
Obligations, the DIP Lender is granted an allowed superpriority administrative expense claim
pursuant to section 364(c)(1) of the Bankruptcy Code for all DIP Obligations now existing or
hereafter arising pursuant to the Interim DIP Order, the DIP Loan Documents or otherwise, having
priority in right of payment over any and all other obligations, liabilities, and indebtedness of the
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Debtors, whether now in existence or hereafter incurred by the Debtors, and over any and all
administrative expenses or priority claims of the kind specified in, or ordered pursuant to, inter
alia, sections 105, 328, 330, 331, 364(c)(1), 503(b), 507(a), 507(b), 546(c), 1113, or 1114 of the
Bankruptcy Code, whether or not such expenses or claims may become secured by a judgment lien
or other non-consensual lien, levy, or attachment, which allowed superpriority administrative
claim shall be payable from and have recourse to all prepetition and postpetition property of the
Debtors and all proceeds thereof (such superpriority administrative expense claim, the “DIP
Superpriority Claim”); provided, however, that the DIP Superpriority Claim shall be subject to
the Carve-Out and Permitted Liens and shall not be payable from or have recourse to Avoidance
Proceeds until the entry of the Final DIP Order.
Section 3.

Use of Cash Collateral
3.1

Authorization to Use Cash Collateral. Subject to the terms and conditions

of the Interim DIP Order and in accordance with the Approved Budget, the Debtors are authorized
to use Cash Collateral as set forth in the Interim DIP Order until the occurrence of a DIP
Termination Event (as defined herein); provided, however, that during the Remedies Notice Period
(as defined herein) the Debtors may use Cash Collateral solely to pay (strictly in accordance with
the Approved Budget) expenses critical to the Debtors’ businesses and operations and the
administration of the Estates and the Chapter 11 Cases, or as otherwise agreed by the DIP Lender,
in its reasonable discretion, or subject to further order of the Court.
3.2

Termination Date. Upon the DIP Termination Date, without further notice

or order of the Court: (1) the Debtors’ authorization to use Cash Collateral hereunder will
automatically terminate; and (2) the Debtors shall be prohibited from using Cash Collateral for
any purpose except to pay (strictly in accordance with the Approved Budget) expenses (a) critical
to the preservation of the Debtors’ businesses and operations and the administration of the Estates
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and the Chapter 11 Cases, (b) accrued from the Professional Fees and U.S. Trustee fees under the
Approved Budget, (c) approved by the DIP Lender in its reasonable discretion, and (d) subject to
further order of the Court.
Section 4.

Prepetition Lender’s Adequate Protection
4.1

The Prepetition Lender is entitled, pursuant to sections 361 and 363(e) of

the Bankruptcy Code and nunc pro tunc to the Petition Date, to adequate protection of its interests
in the Prepetition Collateral, including the Cash Collateral, in an amount equal to the aggregate
diminution in value of the Prepetition Lender’s interests in the Prepetition Collateral from and after
the Petition Date (the “Adequate Protection Obligations”). On account of such adequate
protection claims, the Debtors maintains the Chinese Accounts: cash and cash equivalents
including without limitation, all cash, securities and other amounts on deposit or maintained by
the Debtors in any account or accounts located in the People’s Republic of China and held by the
Prepetition Lender to secure the Prepetition Secured Obligations. The Prepetition Lender holds
dominion over the Chinese Accounts and is granted the Chinese Accounts. Moreover, the
Prepetition Lender is entitled to the interest payments set forth under the Approved DIP Budget to
secure the Adequate Protection Obligations.
Section 5.

Provisions Common to DIP Facility and Use of Cash Collateral
5.1

Postpetition Lien Perfection.
(a)

The Interim DIP Order shall be sufficient and conclusive evidence

of the priority, perfection, and validity of the DIP Liens, and the other security interests granted
herein, effective as of the Petition Date, without any further act and without regard to any other
federal, state, or local requirements or law requiring notice, filing, registration, recording, or
possession of the DIP Collateral, or other act to validate or perfect such security interest or lien,
including, without limitation, control agreements with any financial institution(s) party to a control
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agreement or other depository account consisting of DIP Collateral, or requirement to register liens
on any certificates of title (a “Perfection Act”). Notwithstanding the foregoing, if the DIP Lender
shall, in its sole discretion, elect for any reason to file, record, or otherwise effectuate any
Perfection Act, then the DIP Lender is authorized to perform such act, and the Debtors are
authorized and directed to perform such act to the extent reasonably necessary or required by the
DIP Loan Documents, which act or acts shall be deemed to have been accomplished as of the date
and time of entry of the Interim DIP Order notwithstanding the date and time actually
accomplished, and, in such event, the subject filing or recording office is authorized to accept, file,
or record any document in regard to such act in accordance with applicable law. The DIP Lender
may choose to file, record, or present a certified copy of the Interim DIP Order in the same manner
as a Perfection Act, which shall be tantamount to a Perfection Act, and, in such event, the subject
filing or recording office is authorized to accept, file, or record such certified copy of the Interim
DIP Order in accordance with applicable law. Should the DIP Lender so choose and attempt to
file, record, or perform a Perfection Act, no defect or failure in connection with such attempt shall
in any way limit, waive, or alter the validity, enforceability, attachment, priority, or perfection of
the postpetition liens and security interests granted herein by virtue of the entry of the Interim DIP
Order.
(b)

Nothing herein shall excuse the Debtors from payment of any local

fees, if any, required in connection with such liens. By virtue of the terms of the Interim DIP Order,
to the extent that the DIP Lender has filed Uniform Commercial Code financing statements,
mortgages, deeds of trust, or other security or perfection documents under the Debtors’ name(s),
such filings shall be deemed to properly perfect its liens and security interests granted and
confirmed by the Interim DIP Order without further action by the DIP Lender.
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Subject to the Carve-Out and Permitted Liens, the DIP Liens and the

DIP Superpriority Claim (i) shall not be made subject to or pari passu with (A) any lien, security
interest, or claim heretofore or hereinafter granted in the Chapter 11 Cases or any Successor Case
and shall be valid and enforceable against the Debtors, the Estates, any trustee, or any other estate
representative appointed or elected in the Chapter 11 Cases or any Successor Case and/or upon the
dismissal of the Chapter 11 Cases or any Successor Case; (B) any lien that is avoided and preserved
for the benefit of the Debtors and the Estates under section 551 of the Bankruptcy Code or
otherwise; or (C) any intercompany or affiliate lien or claim; and (ii) shall not be subject to sections
510, 549, 550, or 551 of the Bankruptcy Code.
5.2

Amendments to DIP Loan Documents. Subject to the terms and conditions

of the applicable DIP Loan Documents, the DIP Lender may waive any provisions or conditions
contained in the DIP Loan Documents, without further approval of the Court. Any amendments,
modifications, or supplements to any DIP Loan Documents that operate to increase the aggregate
commitments, the rate of interest payable thereunder, or add new fees thereunder (excluding, for
the avoidance of doubt, any amendment, consent, or waiver fee) other than as currently provided
in the DIP Loan Documents (collectively, the “Material DIP Amendments”), shall be filed with
the Court, and subject to notice and an opportunity for a hearing, and the Debtors shall provide
prior written notice of the Material DIP Amendment to (i) counsel for the Prepetition Lender, (ii)
counsel to the Committee, or, in the event no such Committee is appointed at the time of such
Material DIP Amendment, the thirty largest unsecured creditors, and (iii) the U.S. Trustee;
provided, however, that the consent of the foregoing parties will not be necessary to effectuate any
such amendment, modification, or supplement, except that any Material DIP Amendment subject
to a timely and unresolved objection must be approved by the Court.
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DIP Termination Event. The DIP Facility shall terminate and the DIP Loans

and all other DIP Obligations shall mature and be due and owing, upon the DIP Lender’s election,
at the earliest to occur of (such date, a “DIP Termination Event”): (a) the date on which the DIP
Lender provides written notice to the Debtors and counsel for any official committee of the
occurrence of an Event of Default under the DIP Loan Documents; (b) the date of the acceleration
of any outstanding extension of credit under the DIP Facility; (c) the effective date of a confirmed
plan in the Chapter 11 Cases; (d) the entry of an order converting the Chapter 11 Cases to a case
under chapter 7 of the Bankruptcy Code; (e) the entry of an order dismissing the Chapter 11 Cases;
(f) the entry of an order appointing a chapter 11 trustee or an examiner with expanded powers in
the Chapter 11 Cases; (g) the failure to comply with any of the Milestones set forth in the DIP
Loan Agreement (unless waived by the DIP Lender); (h) the date of the commencement of the
Final Hearing, if the Interim DIP Order is modified at the Final Hearing in a manner unacceptable
to the DIP Lender; (i) the date that the Debtors propose or support any challenge by any party in
interest to seek to limit or prevent the DIP Lender from exercising its credit bid rights in connection
with the sale of any assets of the Debtors; (j) if, prior to the payment in full of the DIP Facility, the
date the Debtors propose or support any chapter 11 plan or sale of all or substantially all of the
Debtors’ assets, or order confirming such plan or approving such sale, that is not conditioned upon
the payment of the DIP Obligations (other than indemnities then due and payable) in full in cash
and the payment of the Debtors’ obligations with respect to the adequate protection hereunder, in
full in cash, without the written consent of the DIP Lender; and (k) 145 days after the Petition
Date. Written notice of the occurrence of a DIP Termination Event may be given by electronic
mail (or other electronic means) to counsel to the Debtors, counsel to any official committee
appointed in the Chapter 11 Cases, and the Office of the United States Trustee.
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Rights and Remedies upon a DIP Termination Event. The DIP Lender may

not repossess, foreclose or seize any DIP Collateral without delivering to the Debtors, the Office
of the United States Trustee, and any official committee appointed in the Chapter 11 Cases a notice
of a DIP Termination Event. At any time after the fifteenth Business Day after the delivery of a
notice of a DIP Termination Event in accordance with section 5.3 of the Interim DIP Order, unless
the Court extends such deadline or orders otherwise, the DIP Lender shall have automatic and
immediate relief from the automatic stay with respect to the DIP Collateral, and the DIP Lender
shall be entitled to independently take any act or exercise any right or remedy as provided in the
Interim DIP Order or any DIP Loan Document, as applicable, including, without limitation, to (i)
declare all DIP Obligations owing under the DIP Loan Documents to be immediately due and
payable; (ii) terminate, reduce, or restrict any commitment to extend additional credit to the
Debtors to the extent any such commitment remains; (iii) terminate the DIP Facility and any DIP
Loan Document as to any future liability or obligation of the DIP Lender, but without affecting
any of the DIP Obligations or the DIP Liens securing the DIP Obligations, including the payment
of accrued Professional Fees and U.S. Trustee fees; (iv) invoke the right to charge interest at the
default rate under the DIP Loan Documents; (v) stop lending or making Advances under the DIP
Loan Agreement; and (vi) exercise all rights and remedies available under the DIP Loan
Documents or applicable law without further notice or a hearing; provided, however, that the
Debtors, the U.S. Trustee, and the Committee may seek an emergency hearing before the Court to
be heard in connection herewith.
5.5

Reporting. The Debtors shall deliver a report, on 4:00 p.m. (ET) on the

third Business Day of each calendar week (beginning on the third Business Day after completion
of the first two calendar weeks after the Petition Date), in a form and in substance reasonably
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satisfactory to the DIP Lender of the: (i) then current cash balance calculations as of the
immediately preceding Friday; and (ii) cash flow reconciliations showing actual payments versus
the Approved Budget items for prior periods ended.
5.6

Carve-Out Provisions. The DIP Lender’s liens, claims and security interests

in the DIP Collateral and its DIP Superpriority Claim, and the Prepetition Lender’s liens, claims
and security interests in the Prepetition Collateral, shall, in each instance, be subject only to the
Permitted Liens and the right to payment of all fees and expenses set forth in section 5.6(a) below.
(a)

For purposes of the Interim DIP Order, “Carve-Out” shall mean the

sum of: (i) until the delivery of a Carve-Out Trigger Notice (as defined below) all fees required to
be paid to the Clerk of the Court and to the U.S. Trustee under section 1930(a) of title 28 of the
United States Code plus interest at the statutory rate; (ii) subject to and only to the extent such
amounts are included in the Approved Budget, to the extent allowed at any time, whether by the
Interim DIP Order, procedural order, or otherwise, all unpaid fees, costs, disbursements and
expenses (collectively, the “Professional Fees,” and upon such Professional Fees being allowed
by the Court, the “Allowed Professional Fees”) accrued, incurred or earned by persons or firms
retained by the Debtors pursuant to sections 327, 328, or 363 of the Bankruptcy Code (collectively,
the “Debtor Professionals”) and the Committee pursuant to sections 328 or 1103 of the
Bankruptcy Code (collectively, the “Committee Professionals” and, together with the Debtor
Professionals, the “Professional Persons”) at any time before or on the first Business Day
following delivery by the DIP Lender of a Carve-Out Trigger Notice (as defined below), whether
allowed by the Court prior to, on or after delivery of a Carve-Out Trigger Notice (the “Pre-Trigger
Carve-Out Cap”); and (iii) Allowed Professional Fees of Debtor Professionals and Allowed
Professional Fees of Committee Professionals pursuant to the Approved Budget and allowed by
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the Court, in each case incurred after the first Business Day following delivery by the DIP Lender
of the Carve-Out Trigger Notice (such date, the “Trigger Date”), to the extent allowed at any time,
whether by interim order, procedural order, final order or otherwise (the amounts set forth in this
clause (iii) being the “Post-Carve-Out Trigger Notice Cap” and such amounts set forth in clauses
(i) through (iii) above, the “Carve-Out Cap”); provided, however, that nothing herein shall be
construed to impair any party’s ability to object to court approval of the fees, expenses,
reimbursement of expenses or compensation of any Professional Person. For purposes of the
foregoing, “Carve-Out Trigger Notice” shall mean a written notice delivered by e-mail by the
DIP Lender (or its counsel) to the Debtors and their lead restructuring counsel, the U.S. Trustee,
and counsel to the Committee, if any (collectively, the “Carve-Out Trigger Notice Parties”),
which notice may be delivered following the occurrence and during the continuation of a DIP
Termination Event, and shall describe in reasonable detail such DIP Termination Event that is
alleged to have occurred and be continuing and stating that the Post-Carve-Out Trigger Notice Cap
has been invoked. Notwithstanding the foregoing, the Carve-Out shall not include any fees or
expenses incurred in connection with the investigation, commencement or continuation of any
action challenging any obligations or indebtedness arising under the DIP Loans, challenging the
validity, extent or priority of the DIP Liens, or any other action seeking recovery from or equitable
relief against the DIP Lender; provided, however, that no more than an aggregate of $200,000.00
of the Carve-Out may be used by any Committee, if appointed, to investigate the Prepetition Liens.
(b)

The Debtors are authorized to transfer funds, on a weekly basis, to

a separate Restructuring Professional Fees Account held by the Debtors (the “Restructuring
Professional Fees Account”) in an amount equal to, but not to exceed, the amount of Professional
Fees set forth in the Approved Budget for each such week (the “Restructuring Professional
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Fees”). The Restructuring Professional Fees shall only be used to pay Allowed Professional Fees
in the Chapter 11 Cases. The Debtors may only fund the Restructuring Professional Fees (i) prior
to the delivery of a Carve-Out Trigger Notice, up to, but not to exceed, the amount of Professional
Fees set forth in the “Restructuring Professional Fees” line item of the Approved Budget for each
week prior to the delivery of a Carve-Out Trigger Notice, and (ii) after the delivery of a Carve-Out
Trigger Notice, up to, but not to exceed, an amount equal to (x) the aggregate of Restructuring
Professional Fees line item of the Budget for all weeks prior to the delivery of a Carve-Out Trigger
Notice through and including the week in which the Carve-Out Trigger Notice is delivered (to the
extent not previously funded) plus (y) the amount of the Post-Carve-Out Trigger Notice Cap. Each
of the Professional Persons recovery from the Restructuring Professional Fees shall be limited to
such Professional Person’s specific line-item in the Approved Budget then in effect and subject to
the limitations provided in section 5.6(a) of the Interim DIP Order. Notwithstanding anything to
the contrary herein, the Restructuring Professional Fees Account shall be held by the Debtors for
the exclusive benefit of the Professional Persons and the payment of their Allowed Professional
Fees, and the Restructuring Professional Fees Account (including Restructuring Professional Fees
funds therein) shall not be subject to the DIP Liens, or any other liens, claims or encumbrances
(including, but not limited to, Permitted Liens), nor shall the DIP Superiority Claim or any other
Claims (as defined in the Bankruptcy Code, and whether administrative, secured or otherwise, but
excluding Claims held by Professional Persons for Allowed Professional Fees) asserted against
the Estates be payable from or have recourse to, the Restructuring Professional Fees Account
(including the Restructuring Professional Fees funds therein). For the avoidance of doubt, and
notwithstanding anything to the contrary in the Interim DIP Order, any Final DIP Order, and any
chapter 11 Order, the Restructuring Professional Fees Account (including the Restructuring
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Professional Fees funds therein) shall only be used to pay Professional Persons’ Allowed
Professional Fees. The Restructuring Professional Fees Account (including the Restructuring
Professional Fees funds therein) shall remain unencumbered for the duration of the Chapter 11
Cases through and including final payment by the Debtors to all Professional Persons on account
of their Allowed Professional Claims; provided, however, that the DIP Collateral shall include the
Debtors’ reversionary interest in the Restructuring Professional Fees Account (including the
Restructuring Professional Fees funds therein), if any, after payment of all Allowed Professional
Fees in full. For purposes of this section 5.6 hereof, the term “Professional Person” shall not
include any ordinary course professional retained by the Debtors or the Estates pursuant to any
ordinary course professional procedures order, and the terms “Professional Fees” and “Allowed
Professional Fees” shall not include the fees and expenses of any such ordinary course
professional.
(c)

No portion of the Carve-Out, DIP Collateral (including Cash

Collateral) or proceeds of the DIP Loans may be used to pay any fees or expenses incurred by any
Entity (as defined in the Bankruptcy Code), including, without limitation, the Debtors, any
Committee or the Professional Persons (as well as each and every creditor or party in interest), in
connection with claims or causes of action adverse to the DIP Lender’s interests in the DIP
Collateral, including (1) solely upon the occurrence and continuation of a DIP Termination Event,
which DIP Termination Event has not been cured by the Debtors in accordance with the terms and
conditions set forth herein and in the DIP Loan Documents, taking any affirmative actions to
prevent, hinder, or delay any DIP Lender’s enforcement or realization upon any of the DIP
Collateral; or (2) using or seeking to use Cash Collateral or incurring indebtedness in violation of
the terms hereof, or selling any DIP Collateral without the DIP Lender’s consent; provided,
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however, that the Carve-Out may be used to pay fees and expenses incurred by Professional
Persons in connection with the negotiation, preparation and entry of the Interim DIP Order or any
amendment hereto consented to by the DIP Lender; provided further, however, that an aggregate
of $200,000.00 of the Carve-Out may be used by any Committee, if appointed, to investigate the
Prepetition Liens.
5.7

No Modification or Stay of the Interim DIP Order. The DIP Lender has

acted in good faith in connection with the DIP Facility and with the Interim DIP Order, and its
reliance on the Interim DIP Order is in good faith, and the DIP Lender is entitled to the protections
of section 364(e) of the Bankruptcy Code.
5.8

Power to Waive Rights; Duties to Third Parties. Subject to the terms of the

DIP Loan Documents, the DIP Lender shall have the right to waive any of the terms, rights, and
remedies provided or acknowledged in the Interim DIP Order that are in favor of the DIP Lender
(the “DIP Lender Rights”), and shall have no obligation or duty to any other party with respect
to the exercise or enforcement, or failure to exercise or enforce, any DIP Lender Rights. Any
waiver by the DIP Lender of any DIP Lender Rights shall not be nor shall it constitute a continuing
waiver unless otherwise expressly provided therein. Any delay in or failure to exercise or enforce
any DIP Lender Rights shall neither constitute a waiver of such DIP Lender Rights, subject the
DIP Lender to any liability to any other party, nor cause or enable any party other than the Debtors
to rely upon or in any way seek to assert as a defense to any obligation owed by the Debtors to the
DIP Lender.
5.9

DIP and Other Expenses; Procedures for Payment of DIP Lender’s

Professional Fees and Expenses. Any time that professionals for the DIP Lender seek payment of
reasonable and documented postpetition fees and expenses from the Debtors, each professional
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shall provide copies of its invoices (which shall not be required to be maintained in any particular
format, but shall include a general, brief description of the nature of the matters for which services
were performed, and which may be redacted or modified to the extent necessary to delete any
information subject to the attorney-client privilege, any information constituting attorney work
product, or any other confidential information, and the provision of such invoices shall not
constitute any waiver of the attorney client privilege or of any benefits of the attorney work product
doctrine) to the Debtors, the U.S. Trustee, and counsel for a Committee (if appointed). If no written
objection is received by the applicable professional by 12:00 p.m. (ET), on the date that is ten
Business Days after delivery of such invoice to the Debtors, the U.S. Trustee, and any Committee,
such fees and expenses shall be deemed allowed in full, and with respect to a DIP Lender or DIP
Lender professional, paid promptly by the Debtor. If an objection to a professional’s invoice is
timely received by such professional, such fees and expenses shall be deemed allowed in the
undisputed amount of the invoice, and the Court shall have jurisdiction to determine the disputed
portion of such invoice if the parties are unable to resolve the dispute consensually. Pending such
resolution, the undisputed portion of any such invoice will be deemed allowed and paid promptly
by the Debtors. Notwithstanding the foregoing, subject to and only to the extent such amounts are
included in the Approved Budget, the Debtors are authorized and directed to pay on the Closing
Date (as defined in the DIP Loan Documents) all reasonable, undisputed, and documented prepetition fees, costs, and expenses, including reasonable and documented fees and expenses of
counsel, of the DIP Lender incurred on or prior to (including prior to the Petition Date) such date
without the need for any professional engaged by the DIP Lender to first deliver a copy of its
invoice as provided for herein. The DIP Lender professionals shall not be required to comply with
the U.S. Trustee fee guidelines or file applications or motions with, or obtain approval of, the Court
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for the payment of any of their reasonable and documented fees or out-of-pocket expenses (other
than with respect to disputed amounts).
5.10

No Unauthorized Disposition of DIP Collateral. Prior to the payment in full

of all DIP Obligations, the Debtors shall not sell, transfer, encumber, otherwise dispose of any
portion of the DIP Collateral (including equipment and Cash Collateral), other than in ordinary
course of the Debtors’ businesses or pursuant to the terms of the Interim DIP Order or as permitted
by the DIP Loan Documents or further order of the Court.
5.11

No Waiver. The failure of the DIP Lender to seek relief or otherwise

exercise its rights and remedies under the DIP Loan Documents, the DIP Facility, or the Interim
DIP Order, as applicable, shall not constitute a waiver of the DIP Lender’s rights hereunder,
thereunder, or otherwise. Notwithstanding anything herein, the entry of the Interim DIP Order is
without prejudice to, and does not constitute a waiver of, expressly or implicitly, or otherwise
impair the rights of the DIP Lender under the Bankruptcy Code or under non-bankruptcy law,
including without limitation, the rights of the DIP Lender to: (a) request conversion of the Chapter
11 Cases to a case under chapter 7, dismissal of the Chapter 11 Cases, or the appointment of a
trustee in the Chapter 11 Cases; (b) propose, subject to the provisions of section 1121 of the
Bankruptcy Code, a plan; or (c) exercise any of the rights, claims, or privileges (whether legal,
equitable, or otherwise) of the DIP Lender.
5.12

Maintenance of Collateral. Unless the DIP Lender otherwise consents in

writing, until (i) the payment in full or otherwise acceptable satisfaction of all DIP Obligations and
(ii) the termination of the DIP Lender’s obligations to extend credit under the DIP Facility, the
Debtors shall comply with the covenants contained in the DIP Loan Documents regarding the
maintenance of the DIP Collateral. Upon entry of the Interim DIP Order and to the fullest extent
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effectiveness (all of which are hereby waived), notwithstanding Bankruptcy Rules 4001(a)(3),
6004(h), 6006(d), 7062, and 9024, or any other Bankruptcy Rule, or Rule 62(a) of the Federal
Rules of Civil Procedure, shall continue in full force and effect, and shall survive entry of any
other order or action, including, without limitation, any order which may be entered confirming
any chapter 11 plan providing for the refinancing, repayment, or replacement of the DIP
Obligations, converting the Chapter 11 Cases to any other chapter under the Bankruptcy Code,
dismissing the Chapter 11 Cases, approving any sale of any or all of the DIP Collateral or the
Prepetition Collateral, or vacating, terminating, reconsidering, revoking, or otherwise modifying
the Interim DIP Order or any provision hereof; provided, however, that in the event a Final DIP
Order is entered, the terms and conditions of such Final DIP Order shall control over the Interim
DIP Order; provided further, however, that such Final DIP Order must affirm each of the
provisions, protections, grants, statements, stipulations, and agreements in the Interim DIP Order
in order for such provisions, protections, grants, statements, stipulations and agreements to remain
in effect after entry of the Final DIP Order.
(b)

No order dismissing the Chapter 11 Cases under section 1112 or

otherwise may impair the DIP Superpriority Claim, and the DIP Lender’s liens on and security
interests in the DIP Collateral and the Prepetition Collateral, respectively, and all other claims,
liens, adequate protections, and other rights granted pursuant to the terms of the Interim DIP Order,
which shall continue in full force and effect notwithstanding such dismissal until the DIP
Obligations are indefeasibly paid and satisfied in full.
(c)

Except as set forth in the Interim DIP Order, in the event the Court

modifies, reverses, vacates, or stays any of the provisions of the Interim DIP Order or any of the
DIP Loan Documents, such modifications, reversals, vacatur, or stays shall not affect the
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(i) validity, priority, or enforceability of any DIP Obligations incurred prior to the actual receipt
of written notice by the DIP Lender of the effective date of such modification, reversal, vacatur,
or stay, (ii) validity, priority, or enforceability of the DIP Liens and the DIP Superpriority Claim
or (iii) rights or priorities of the DIP Lender pursuant to the Interim DIP Order with respect to the
DIP Collateral or any portion of the DIP Obligations. All such liens, security interests, claims, and
other benefits shall be governed in all respects by the original provisions of the Interim DIP Order,
and the DIP Lender shall be entitled to all the rights, remedies, privileges and benefits granted
hereto, including the liens and priorities granted herein.
(d)

The Interim DIP Order shall be binding upon the Debtors, all parties

in interest in the Chapter 11 Cases, and the Debtors’ respective successors and assigns, including,
without limitation, (i) any trustee or other fiduciary appointed in the Chapter 11 Cases or any
subsequently converted bankruptcy case of the Debtors and (ii) any liquidator, receiver,
administrator, or similar such person or entity appointed in any jurisdiction or under any applicable
law. The Interim DIP Order shall also inure to the benefit of the Debtors, DIP Lender, and each of
their respective successors and assigns.
5.15

Discharge. Subject to the entry of the Final DIP Order, the DIP Obligations

and the obligations of the Debtors with respect to adequate protection hereunder shall not be
discharged by the entry of an order confirming any plan of reorganization in the Chapter 11 Cases,
notwithstanding the provisions of section 1141(d) of the Bankruptcy Code, unless such obligations
have been indefeasibly paid in full in cash, on or before the effective date of such confirmed plan
of reorganization, or the DIP Lender has otherwise agreed in writing.
5.16

Section 506(c) Waiver. Subject to the entry of a Final DIP Order, no costs

or expenses of administration which have been or may be incurred in the Chapter 11 Cases at any
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provided by applicable law, the DIP Lender shall be, and shall be deemed to be, without any further
action or notice, named as an additional insured and loss payee on each insurance policy
maintained by the Debtors that in any way relates to the DIP Collateral.
5.13

Reservation of Rights. The terms, conditions, and provisions of the Interim

DIP Order are in addition to and without prejudice to the rights of the DIP Lender to pursue any
and all rights and remedies under the Bankruptcy Code, the DIP Loan Documents, the Prepetition
Loan Documents, or any other applicable agreement or law, including, without limitation, rights
to seek adequate protection and/or additional or different adequate protection, to seek relief from
the automatic stay, to seek an injunction, to oppose any request for use of Cash Collateral or
granting of any interest in the DIP Collateral or the Prepetition Collateral, as applicable, or priority
in favor of any other party, to object to any sale of assets, and to object to applications for allowance
and/or payment of compensation of professionals or other parties seeking compensation or
reimbursement from the Estate.
5.14

Binding Effect.
(a)

All of the provisions of the Interim DIP Order and the DIP Loan

Documents, the DIP Obligations, all liens, and claims granted hereunder in favor of the DIP
Lender, and any and all rights, remedies, privileges, immunities and benefits in favor of the DIP
Lender set forth herein, including, without limitation, the parties’ acknowledgements, stipulations,
and agreements in section G of the Interim DIP Order (without each of which the DIP Lender
would not have entered into or provided funds under the DIP Loan Documents and use of Cash
Collateral provided for hereunder) provided or acknowledged in the Interim DIP Order, and any
actions taken pursuant thereto, shall be effective and enforceable nunc pro tunc to the Petition Date
immediately upon entry of the Interim DIP Order and not subject to any stay of execution or
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time (including, without limitation, any costs and expenses incurred in connection with the
preservation, protection, or enhancement of value by the DIP Lender upon the DIP Collateral)
shall be charged against the DIP Lender or any of the DIP Obligations or the DIP pursuant to
sections 105 or 506(c) of the Bankruptcy Code or otherwise without the prior express written
consent of the DIP Lender, in its sole discretion, and no such consent shall be implied, directly or
indirectly, from any other action, inaction, or acquiescence by any such agents or creditors
(including, without limitation, consent to the Carve-Out or the approval of any budget hereunder).
5.17

No Marshaling/Application of Proceeds.
(a)

Subject to the entry of the Final DIP Order, the DIP Lender shall not

be subject to the equitable doctrine of “marshaling” or any similar doctrine with respect to the DIP
Collateral, and all proceeds shall be received and applied in accordance with the DIP Loan
Documents.
(b)

Notwithstanding anything to the contrary in the Interim DIP Order,

the DIP Obligations shall be satisfied from the proceeds of DIP Collateral.
5.18

Relief Subject to a Final DIP Order. For the avoidance of doubt, nothing in

the Interim DIP Order shall be deemed to grant or approve (a) a waiver of the Debtors’ ability to
surcharge against any Prepetition Collateral pursuant to section 506(c) of the Bankruptcy Code;
(b) any right of the Debtors under the “equities of the case” exception in section 552(b) of the
Bankruptcy Code with respect to any of the Prepetition Lender; (c) except as provided in
section 5.17 hereof, the application of the equitable doctrine of “marshaling” or any similar
doctrine with respect to the DIP Collateral; or (d) a lien on or superpriority claim against the
Avoidance Proceeds.
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Release. The Debtors, the Estates, on their own behalf and on behalf of

each of their past, present and future predecessors, successors, heirs, subsidiaries, and assigns,
hereby forever, unconditionally, permanently, and irrevocably release, discharge, and acquit the
DIP Lender and (in such capacity) its respective successors, assigns, affiliates, parents,
subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, financial
advisors, consultants, professionals, officers, directors, members, managers, shareholders, and
employees, past, present and future, and its respective heirs, predecessors, successors and assigns
(collectively, the “Released Parties”) of and from any and all claims, controversies, disputes,
liabilities, obligations, demands, damages, expenses (including, without limitation, reasonable
attorneys’ fees), debts, liens, actions, and causes of action of any and every nature whatsoever,
whether arising in law or otherwise, and whether known or unknown, matured or contingent,
arising under, in connection with, or relating to DIP Facility or the DIP Loan Documents, including
without limitation, (a) any so-called “lender liability” or equitable subordination claims or
defenses, (b) any and all “claims” (as defined in the Bankruptcy Code) and causes of action arising
under the Bankruptcy Code, and (c) any and all offsets, defenses, claims, counterclaims, set off
rights, objections, challenges, causes of action, and/or choses in action of any kind or nature
whatsoever, whether arising at law or in equity, including any recharacterization, recoupment,
subordination, avoidance, or other claim or cause of action arising under or pursuant to section 105
or chapter 5 of the Bankruptcy Code or under any other similar provisions of applicable state,
federal, or foreign law, including without limitation, any right to assert any disgorgement or
recovery, in each case, with respect to the extent, amount, validity, enforceability, priority,
security, and perfection of any of the DIP Obligations, the DIP Loan Documents, or the DIP Liens,
and further waive and release any defense, right of counterclaim, right of setoff, or deduction to
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the payment of the DIP Obligations that the Debtors now has or may claim to have against the
Released Parties, arising under, in connection with, based upon, or released to any and all acts,
omissions, conduct undertaken, or events occurring prior to entry of the Interim DIP Order.
5.20

Survival. The provisions of the Interim DIP Order, the validity, priority,

and enforceability of the DIP Liens, the DIP Superpriority Claim, and any actions taken pursuant
hereto shall survive, and shall not be modified, impaired or discharged by, entry of any order that
may be entered (a) confirming any plan of reorganization in any of the Chapter 11 Cases,
(b) converting the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, (c)
dismissing the Chapter 11 Cases, (d) approving the sale of any DIP Collateral pursuant to section
363(b) of the Bankruptcy Code (except to the extent permitted by the DIP Loan Documents), or
(e) pursuant to which the Court abstains from hearing the Chapter 11 Cases. The terms and
provisions of the Interim DIP Order, including the claims, liens, security interests, and other
protections (as applicable) granted to the DIP Lender pursuant to the Interim DIP Order,
notwithstanding the entry of any such order, shall continue in the Chapter 11 Cases, following
dismissal of the Chapter 11 Cases or any Successor Case, and shall maintain their priority as
provided by the Interim DIP Order until (i) in respect of the DIP Facility, all of the DIP Obligations,
pursuant to the DIP Loan Documents and the Interim DIP Order, have been indefeasibly paid in
full in cash (such payment being without prejudice to any terms of provisions contained in the DIP
Facility which survive such discharge by their terms) and all commitments to extend credit under
the DIP Facility are terminated.
5.21

No Third-Party Rights. Except as specifically provided for herein, the

Interim DIP Order does not create any rights for the benefit of any third party, creditor, equity
holders, or any direct, indirect, or incidental beneficiary.
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No Avoidance. No obligations incurred or payments or other transfers

made by or on behalf of the Debtors on account of the DIP Facility shall be avoidable or
recoverable from the DIP Lender or the DIP Lender under any section of the Bankruptcy Code, or
any other federal, state, or other applicable law.
5.23

Reliance on Order.

All postpetition advances under the DIP Loan

Documents are made in reliance on the Interim DIP Order.
5.24

Interim DIP Order Controls. If there is any inconsistency between the terms

of the DIP Loan Documents and the provisions of the Interim DIP Order, the provisions of the
Interim DIP Order shall control to the extent of such inconsistency.
5.25

Limited Effect. In the event of a conflict between the terms and provisions

of any of the DIP Loan Documents and the Interim DIP Order, the terms and provisions of the
Interim DIP Order shall govern.
5.26

Headings. Section headings used herein are for convenience only and are

not to affect the construction of or to be taken into consideration in interpreting the Interim DIP
Order.
5.27

Bankruptcy Rules. The requirements of Bankruptcy Rules 4001, 6003, and

6004, in each case to the extent applicable, are satisfied by the contents of the Motion.
5.28

General Authorization. The Debtor and the DIP Lender are authorized to

take any and all actions necessary to effectuate the relief granted in the Interim DIP Order.
5.29

Retention of Jurisdiction. The Court shall retain jurisdiction and power with

respect to all matters arising from or related to the implementation or interpretation of the Interim
DIP Order, the DIP Loan Agreement, and the other DIP Loan Documents.
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Final Hearing and Response Dates. The Final Hearing on the Motion

pursuant to Bankruptcy Rule 4001(c)(2) will be held on August ___, 2022, at ______ _.m., (ET).
The Debtors shall promptly mail copies of the Interim DIP Order to the Notice Parties, and to any
other party that has filed a request for notices with the Court and to any Committee after same has
been appointed, or the Committee’s counsel if same shall have filed a request for notice. The
Debtors may serve the Motion and the Interim DIP Order without the exhibits attached thereto as
such exhibits are voluminous and available, free of charge, at https://cases.stretto.com/NewAge,
and such notice is deemed good and sufficient and no further notice need be given. Any party in
interest objecting to the relief sought at the Final Hearing shall serve and file written objections,
which objections shall be served upon
(a) the Debtors, NewAge, Inc., 7158 FLSmidth Dr., Suite 250, Midvale, Utah 84047, Attn:
Larry Perkins (LPerkins@scpllc.com) and Carl Moore (CMoore@scpllc.com);
(b) proposed counsel for the Debtors, Greenberg Traurig, LLP, Attn: Dennis A. Meloro
(Dennis.Meloro@gtlaw.com), Annette Jarvis (JarvisA@gtlaw.com), Michael F.
Thomson
(ThomsonM@gtlaw.com),
and
Carson
Heninger
(Carson.Heninger@gtlaw.com);
(c) proposed counsel to the DIP Lender, Shumaker, Loop & Kendrick, LLP, Bank of
America Plaza, Suite 2800, 101 East Kennedy Boulevard, Tampa, Florida 33602, Attn:
Steven M. Berman (sberman@shumkaer.com);
(d) counsel to any Committee appointed in the Chapter 11 Cases; and
(e) the Office of the United States Trustee, J. Caleb Boggs Federal Building, 844 King
Street, Lockbox 35, Wilmington, Delaware 19801, Attn: John Schanne
(John.Schanne@usdoj.gov);
and shall be filed with the Clerk of the United States Bankruptcy Court for the District of Delaware
to allow actual receipt of the foregoing no later than 4:00 p.m. (ET), on _____________.
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SENIOR SECURED DEBTOR-IN-POSSESSION TERM LOAN AGREEMENT
This SENIOR SECURED DEBTOR-IN-POSSESSION TERM LOAN AGREEMENT (this
“Agreement”) is entered into as of August 30, 2022, by and among DIP Financing, LLC, a
Wyoming limited liability company, or its assignee (the “Lender”), and NewAge, Inc., a Delaware
corporation (the “Borrower”).
RECITALS
WHEREAS, on August 30, 2022 (the “Petition Date”), the Borrower and certain of its
direct and indirect subsidiaries (together with the Borrower, the “Debtors”) filed voluntary
petitions for relief in the United States Bankruptcy Court for the District of Delaware (the
“Bankruptcy Court”) and commenced jointly administered bankruptcy cases (the “Chapter 11
Cases”) under chapter 11 of the U.S. Bankruptcy Code (11 U.S.C. §§ 101 et seq. (the “Bankruptcy
Code”) and continue in the possession of their assets and in the management of their businesses
pursuant to sections 1107 and 1108 of the Bankruptcy Code.
WHEREAS, in connection with the Chapter 11 Cases, the Borrower requested that the
Lender provide it with a senior secured debtor-in-possession term loan facility (the “DIP Facility”)
in an aggregate principal amount not to exceed $16,000,000.
WHEREAS, the Borrower is party to that certain Loan and Security Agreement dated as
of March 11, 2022, by and between the Borrower and the Lender, as successor-in-interest to East
West Bank, a California banking corporation (the Lender, in such capacity, the “Prepetition
Lender”) (as amended, restated, supplemented and/or otherwise modified from time to time, the
“Prepetition Loan Agreement”).
WHEREAS, the Bankruptcy Court provided pursuant to the DIP Orders that all obligations
owed by the Debtors to the Lender in respect of the Collateral shall rank senior in all respects to
the obligations of the Debtors to the Prepetition Lender in respect of the Prepetition Loan
Agreement.
NOW, THEREFORE, the Lender is willing to extend such credit to the Borrower on the
terms and subject to the conditions set forth herein and in the DIP Orders.
AGREEMENT
The parties agree as follows:
1.

DEFINITIONS AND CONSTRUCTION.

1.1
Definitions. As used in this Agreement, all capitalized terms shall have the
definitions set forth on Exhibit A. Any term used in the Code and not defined herein shall have
the meaning given to the term in the Code.
1.2
Accounting Terms. Any accounting term not specifically defined on Exhibit
A shall be construed in accordance with GAAP and all calculations shall be made in accordance
with GAAP. The term “financial statements” shall include the accompanying notes and schedules.
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1.3
Bankruptcy Court Approval. Notwithstanding anything to the contrary
herein, this Agreement, the Obligations and all other obligations, agreements, covenants, terms,
conditions, rights or remedies of the parties hereto are subject to Bankruptcy Court order or
approval, and shall not be effective until the Interim DIP Order is entered by the Bankruptcy Court.
2.

LOAN AND TERMS OF PAYMENT.
2.1

The DIP Term Loan Commitments.

(a)
Subject to the terms and conditions and relying upon the
representations and warranties set forth herein:
(i)
Consistent with the needs set forth in the Approved Budget
(as defined in the then applicable DIP Order), the Lender agrees to make an initial advance of
senior secured term loans (“DIP Term Loans”) to the Borrower in an aggregate principal amount
equal to $4,000,000 (the “First Interim Amount” and such funding commitment, the “First
Interim Commitment”) on the date on which all of the conditions set forth in Section 3.1 have
been satisfied or waived (the “Closing Date”); and
(ii)
Consistent with the needs set forth and the timing of cash
flow in the Approved Budget, the Lender agrees to make a second advance of DIP Term Loans to
the Borrower in an aggregate principal amount equal to $5,000,000 (the “Second Interim Amount”
and, together with the First Interim Amount, the “Interim Amounts”, and such funding
commitment, together with the First Interim Commitment, the “Interim Commitments”) on the
date on which all of the conditions set forth in Section 3.2 have been satisfied or waived (the
“Second Funding Date”); and
(iii) Consistent with the needs set forth and the timing of cash
flow in the Approved Budget, the Lender agrees to make a final advance of DIP Term Loans to
the Borrower in an aggregate principal amount of up to $7,000,000 (the “Final Amount” and such
funding commitment the “Final Commitment” and together with the Interim Commitments,
totaling $16,000,000, the “Commitment”) on the date on which all of the conditions set forth in
Section 3.3 have been satisfied or waived (such funding date, the “Final Funding Date”).
2.2

Evidence of Debt; Repayment of Loans.

(a)
The Borrower hereby unconditionally promises to (i) pay to the
Lender, in Dollars, the aggregate unpaid principal amount of all DIP Term Loans made by the
Lender to the Borrower on the Maturity Date, together with interest on the unpaid principal amount
of such DIP Term Loans at rates in accordance with Section 2.3 hereof and any fees payable on
account of the DIP Term Loans in accordance with Section 2.5; and promptly upon receipt (but in
no event later than five (5) Business Days following such receipt), use 100% of any net cash
proceeds from any non-ordinary course Transfer (except Permitted Transfers), issuance of
Indebtedness (other than Permitted Indebtedness), or any Extraordinary Receipts to prepay the DIP
Term Loans.
(b)
The Lender may request that DIP Term Loans made by it hereunder
be evidenced by a promissory note. In such event, the Borrower shall promptly prepare, execute
2
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and deliver to the Lender a promissory note payable to the Lender (or, if requested by the Lender,
to the Lender and its registered assigns) on a form reasonably acceptable to the Lender.
(c)
All Obligations outstanding under this Agreement shall be due and
payable in full in cash on the occurrence of the Maturity Date.
2.3

Interest Rates, Payments, and Calculations.

(a)
Interest Rates. Subject to the adjustments set forth in Section 2.3(b),
the DIP Term Loans shall bear interest, on the outstanding daily balance thereof, at a rate per
annum equal to eleven and one-half percent (11.50%).
(b)
Default Rate. All Obligations shall bear interest, from and after the
occurrence and during the continuance of an Event of Default, at a rate equal to two percentage
points (2.00%) above the interest rate applicable immediately prior to the occurrence of the Event
of Default (the “Default Rate”). Borrower agrees that the additional interest accruing as a result
of imposition of the Default Rate is a reasonable calculation of the Lender’s lost profits in view of
the difficulties and impracticality of determining actual damages resulting from an Event of
Default.
(c)
Payments. Interest hereunder shall be due and payable in kind on
the first calendar day of each month during the term hereof (each, an “Interest Payment Date”).
All payments shall be free and clear of any taxes, withholdings, duties, impositions or other
charges, such that the Lender will receive the entire amount of any Obligations payable hereunder,
regardless of source of payment.
(d)
Payments in Kind. Notwithstanding anything to the contrary herein,
Borrower shall pay all interest payments due on each Interest Payment Date in an amount equal to
the amount of interest accrued on the outstanding principal amount of the Obligations since the
immediately prior Interest Payment Date at the rate set forth in Section 2.2(a) (“PIK Amount”) by
adding the PIK Amount to the outstanding principal balance of the Obligations as of such Interest
Payment Date instead of paying the PIK Amount in cash and, on such Interest Payment Date, such
PIK Amount shall be added to and treated as a portion of the outstanding principal balance of the
Obligations for all purposes hereunder and thereafter accrue interest at the rate applicable to the
Obligations.
(e)
Computation. All interest chargeable under the Loan Documents
shall be computed on the basis of a three hundred sixty-five (365) day year for the actual number
of days elapsed.
2.4
Crediting Payments. Unless an Event of Default has occurred and is
continuing, the Lender shall credit a wire transfer of funds, check or other item of payment to such
deposit account or Obligations as Borrower specifies. At any time an Event of Default has
occurred and is continuing, the Lender shall have the right, in its sole discretion, to immediately
apply any wire transfer of funds, check, or other item of payment the Lender may receive to
conditionally reduce the Obligations, but such applications of funds shall not be considered a
payment on account unless such payment is of immediately available federal funds or unless and
until such check or other item of payment is honored when presented for payment.
3
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Notwithstanding anything to the contrary contained herein, any wire transfer or payment received
by the Lender after 1:00 p.m. Mountain Time shall be deemed to have been received by the Lender
as of the opening of business on the immediately following Business Day. Whenever any payment
to the Lender under the Loan Documents would otherwise be due (except by reason of
acceleration) on a date that is not a Business Day, such payment shall instead be due on the next
Business Day, and additional fees or interest, as the case may be, shall accrue and be payable for
the period of such extension.
2.5
Funding Fee. On the Interim Funding Date, the Borrower agrees to pay to
the Lender a funding fee in an amount equal to 2.00% of the aggregate principal amount of the
Commitments in Dollars (the “Funding Fee”), which shall be nonrefundable. The Funding Fee
shall accrue and be paid in kind and added to the outstanding principal balance of the Obligations
as of the Interim Funding Date.
2.6
Term. This Agreement shall become effective on the Closing Date and,
subject to Section 12.10, shall continue in full force and effect for so long as any Obligations
remain outstanding or the Lender has any obligation to fund any Commitments under this
Agreement. Notwithstanding the foregoing, the Lender shall have the right to terminate its
obligation to fund any Commitments under this Agreement immediately and without notice upon
the occurrence and during the continuance of an Event of Default.
3.

CONDITIONS OF LOANS.

3.1
Conditions Precedent to the funding of the First Interim Commitment on
the Closing Date. The obligation of the Lender to fund the First Interim Commitment is subject to
the satisfaction or waiver of the following condition precedent:
(a)
Loan Documentation. The Lender has received, in form and
substance satisfactory to the Lender, duly executed copies (to the extent applicable) of the
following:
(i)

this Agreement;

(ii)
a customary certificate of an officer of (a) the Borrower and
(b) each Debtor, in each case, dated as of the Closing Date, certifying (i) the validity and accuracy
of the Borrower’s and each Debtor’s organizational and governing documents (including, without
limitation, certificates of incorporation, certificates of formation, articles of incorporation or
formation and good standing certificates, if available, in each case, certified as of a recent date by
the appropriate authority in the Borrower and such Debtor’s jurisdiction of incorporation or
organization) and (ii) incumbency and resolutions (or a copy of any Bankruptcy Court order or
approval) authorizing the execution and delivery of the Loan Documents to which Borrower and
each Debtor is a party;
(iii) current SOS Reports as requested by the Lender indicating
that except for Permitted Liens, there are no other security interests or Liens of record in the
Collateral;
4
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(iv)
subject to Section 3.4, evidence satisfactory to Lender that
the insurance policies required by Section 6.5 hereof are in full force and effect, together with
evidence showing loss payable and/or additional insured clauses in favor of the Lender;
(v)
a duly executed guaranty and security agreement from each
Debtor other than the Borrower, and such other documents or certificates and completion of such
other matters as the Lender may deem necessary or appropriate in connection therewith; and
(vi)
such other documents or certificates, and completion of such
other matters, as the Lender may reasonably deem necessary or appropriate.
(b)
Representations and Warranties. The representations and warranties
contained in (i) Article 5 hereof or (ii) any other Loan Document in effect on the Closing Date
shall be true and correct in all material respects on and as of the Closing Date.
(c)
No Default or Event of Default. No Default or Event of Default shall
have occurred or be continuing on the Closing Date.
(d)
Closing Certificate. The Lender shall have received a certificate of
the Borrower certifying compliance with the conditions in Sections 3.1(b) and (c) above and
Section 3.1(j) below.
(e)
Fees and Expenses. The Lender shall have received reimbursement
or payment of all reasonable and documented out-of-pocket expenses (including reasonable and
documented fees, charges and disbursements of counsel to the Lender) on or prior to the Closing
Date.
(f)
Chapter 11 Cases. The Chapter 11 Cases shall have been
commenced by the Debtors, and the Lender shall be reasonably satisfied with (x) the form and
substance of the First Day Orders sought by the Debtors and entered on or promptly following the
Closing Date and (y) the motions to approve the DIP Facility and First Day Orders.
(g)
Bidding Procedures Motion. The Debtors shall have filed with the
Bankruptcy Court a motion seeking approval of the Bidding Procedures, which shall be in form
and substance reasonably acceptable to the Lender.
(h)
Interim DIP Order. The Lender shall have received a signed copy
of an order entered by the Bankruptcy Court approving the DIP Facility on an interim basis, which
shall be in form and substance reasonably acceptable to the Lender (the “Interim DIP Order”) and
confirmation that the Interim DIP Order has been entered on the docket, which Interim DIP Order
shall, among other things, (i) be in full force and effect, (ii) not have been vacated, reversed,
modified, amended, or stayed, and (iii) provide for the priming of the Prepetition Lender’s liens
on the Collateral (which shall not include the Chinese Accounts), to which the Lender, in its
capacity as the Prepetition Lender, hereby acknowledges and agrees it will consent.
(i)
Projections. The Lender shall have received and be satisfied with
the Initial Approved DIP Budget (as defined in the Interim DIP Order).
5
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(j)
China Business. The Borrower is in compliance with all material
regulations and requirements necessary to operate its business (including, without limitation,
participate in direct sales) in the People’s Republic of China in the ordinary course of business and
consistent with past practice, including, without limitation, the maintenance of (i) existing licenses
and (ii) any required regulatory capital, except where the failure to comply is not reasonably likely
to have a Material Adverse Effect (collectively the “China Business Requirements”).
(k)
Stalking Horse APA. The Lender shall have received a form of
purchase agreement agreed to by the Debtors and the Stalking Horse Bidder, providing for the sale
and purchase of substantially all of the Debtors’ assets (other than the DSD Business), which
purchase agreement shall be in form and substance reasonably acceptable to the Lender (the
“Stalking Horse APA”).
3.2
Conditions Precedent to the funding of the Second Interim Commitment on
the Second Interim Funding Date. The obligation of the Lender to fund the Second Interim
Commitment is subject to the satisfaction or waiver of the following condition precedent:
(a)
Existing Conditions Remain Satisfied. All conditions precedent set
forth in Section 3.1 which are the obligations of the Debtors remain satisfied in all material respects
and no actions have been taken by the Debtors inconsistent therewith, subject to any applicable
notice or grace periods.
(b)
Borrowing Request. Borrower shall have provided a written request
to the Lender for the funding of the Second Interim Amount at least one (1) Business Day prior to
the proposed Second Interim Funding Date.
(c)
Representations and Warranties. The representations and warranties
contained in (i) Article 5 hereof or (ii) any other Loan Document in effect on the Closing Date
shall be true and correct in all material respects on and as of the Second Funding Date, in each
case except to the extent any such representation and warranty is expressly made as of an earlier
date.
(d)
No Default or Event of Default. No Default or Event of Default shall
have occurred or be continuing as of the Second Funding Date.
(e)
Closing Certificate. The Lender shall have received a certificate of
the Borrower certifying compliance with the conditions in Sections 3.2(c) and (d) above.
3.3
Conditions Precedent to the funding of the Final Commitment on the Final
Funding Date. The obligation of the Lender to fund the Final Commitment is subject to the
satisfaction or waiver of the following condition precedent:
(a)
Existing Conditions Remain Satisfied. All conditions precedent set
forth in Sections 3.1 and 3.2 which are the obligations of the Debtors remain satisfied in all material
respects and no actions have been taken by the Debtors inconsistent therewith, subject to any
applicable notice or grace periods.
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(b)
Representations and Warranties. The representations and warranties
contained in (i) Article 5 hereof or (ii) any other Loan Document in effect on the Closing Date
shall be true and correct in all material respects on and as of the Final Funding Date, in each case
except to the extent any such representation and warranty is expressly made as of an earlier date.
(c)
No Default or Event of Default. No Default or Event of Default shall
have occurred and be continuing on the Final Funding Date.
(d)
Closing Certificate. The Lender shall have received a certificate of
the Borrower certifying compliance with the conditions in Sections 3.2(b) and (c) above and
Section 3.3(e) below.
(e)
Business Requirements.

China Business. The Borrower is in compliance with the China

(f)
Interim DIP Order. The Interim DIP Order shall be in full force and
effect and shall not have been vacated or reversed, shall not be subject to a stay, and shall not have
been modified or amended except pursuant to the Final DIP order without the written consent of
the Lender.
(g)
Final DIP Order. The Lender shall have received a signed copy of
an order entered by the Bankruptcy Court approving the DIP Facility on a final basis, which shall
be in form and substance reasonably acceptable to the Lender (the “Final DIP Order” and together
with the Interim DIP Order, the “DIP Orders”) and confirmation that the Final DIP Order has been
entered on the docket, which Final DIP Order shall, among other things, (i) be in full force and
effect, (ii) not have been vacated, reversed, modified, amended, or stayed, (iii) provide for the
priming of the Prepetition Lender’s liens on the Collateral (which shall not include the Chinese
Accounts), to which the Lender, in its capacity as the Prepetition Lender, hereby acknowledges
and agrees it will consent.
(h)
Bidding Procedures Order. The Lender shall have received a signed
copy of an order entered by the Bankruptcy Court approving the Bidding Procedures, which shall
be in form and substance reasonably acceptable to the Lender (the “Bidding Procedures Order”)
and confirmation that the Bidding Procedures Order has been entered on the docket, which Bidding
Procedures Order shall, among other things, (i) be in full force and effect and (ii) not have been
vacated, reversed, modified, amended, or stayed.
(i)

Stalking Horse APA. The Stalking Horse APA shall be in full force

and effect.
3.4
Post-Closing Conditions . Within 30 days after the Closing Date, Borrower
shall deliver evidence showing insurance endorsements in favor of the Lender.
4.

PRIORITY AND CREATION OF SECURITY INTEREST.

4.1
Priority. Subject to Bankruptcy Court order or approval, Borrower will seek
approval of a super-priority administrative expense for the DIP Facility consistent with 11 U.S.C.
§ 364(c)(1).
7
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4.2
Grant of Security Interest. Subject to Bankruptcy Court order or approval,
and subject to the Carve Out, Borrower grants and pledges to the Lender a continuing security
interest in the Collateral to secure prompt repayment of any and all Obligations and to secure
prompt performance by Borrower of each of its covenants and duties under the Loan Documents.
Except for the Carve Out and as set forth in the Schedule and Permitted Liens which are permitted
to have priority pursuant to the terms thereof or applicable law, such security interest constitutes a
valid, first priority security interest, which is a priming security interest consistent with 11 U.S.C.
§ 364(d)(1), in the presently existing Collateral, and will constitute a valid, first priority security
interest in later-acquired Collateral. Notwithstanding any termination of this Agreement, the
Lender’s Lien on the Collateral shall remain in effect for so long as any Obligations are
outstanding. Upon payment in full of the Obligations (other than contingent or inchoate obligations
for which no claim has been made) to the Lender (“Payment in Full”), this Agreement and the
security interests granted hereunder and under any other Loan Document shall be automatically,
immediately and irrevocably terminated without any further action by any Person. Upon request
by the Borrower (and at the sole expense of the Borrower) upon Payment in Full, the Lender will
take all reasonable action and do all things reasonably necessary, including, without limitation,
filing UCC termination statements and executing termination letters, to release the security
interests granted to it hereunder and under the other Loan Documents and to return to Borrower or
its designee any Collateral then in the Lender’s possession.
4.3
Perfection of Security Interest. Borrower authorizes the Lender to file at any
time financing statements, continuation statements, and amendments thereto that (i) either
specifically describe the Collateral or describe the Collateral as all assets of Borrower of the kind
pledged hereunder, and (ii) contain any other information required by the Code for the sufficiency
of filing office acceptance of any financing statement, continuation statement, or amendment,
including whether Borrower is an organization, the type of organization and any organizational
identification number issued to Borrower, if applicable. Any such financing statements may be
filed by the Lender at any time in any jurisdiction whether or not Article 9 of the Code is then in
effect in that jurisdiction. Borrower shall from time to time endorse and deliver to the Lender, at
the request of the Lender, all Negotiable Collateral (other than Borrower’s Books) and other
documents that the Lender may reasonably request, in form satisfactory to the Lender, to perfect
and continue perfection of the Lender’s security interests in the Collateral.
4.4
Carve Out. Notwithstanding anything to the contrary herein, the Carve Out
shall be senior to all liens and claims securing the DIP Facility, and all other forms of adequate
protection, liens, or claims securing the Obligations. For the avoidance of doubt, the liens and
claims granted to the Lender in the Interim DIP Order, any Final DIP Order, this Agreement, and
related documents are all subject to the Carve Out.
4.5
Right to Inspect. The Lender (through any of its officers, employees, or
agents) shall have the right, upon reasonable prior notice, from time to time during Borrower’s
usual business hours but no more than once a month (unless an Event of Default has occurred and
is continuing), to inspect Borrower’s Books and to make copies thereof and to check, test, and
appraise the Collateral in order to verify Borrower’s financial condition or the amount, condition
of, or any other matter relating to, the Collateral. The foregoing notwithstanding, the Lender may
appoint its representative to be included on internal transmissions and dissemination of any and all
financial reports, data and other information.
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4.6
DIP Orders. Notwithstanding anything to the contrary in this Agreement or
any other Loan Document, the Borrower, on behalf of itself and each other Debtor, expressly
agrees and acknowledges that the Lender’s liens and security interests on the Collateral and rights
to the Collateral shall be fully created, granted, perfected and otherwise enforceable pursuant to
the DIP Orders and that the Lender may rely (and the Borrower and each Debtor expressly consents
to such reliance) solely and exclusively on the DIP Orders with respect to the creation, granting,
perfection and enforceability of their security interests, liens, and rights to the Collateral.
5.

REPRESENTATIONS AND WARRANTIES.

Borrower represents and warrants as follows:
5.1
Due Organization and Qualification. Borrower and each Material
Subsidiary is an entity duly existing under the laws of the jurisdiction in which it is organized or
formed; provided, however that Borrower is not currently in good standing in the State of
Delaware.
5.2
Due Authorization; No Conflict. The execution, delivery, and performance
of the Loan Documents are within Borrower’s powers, have been duly authorized, and are not in
conflict with nor constitute a breach of any provision contained in Borrower’s organizational
documents.
5.3
Collateral. Borrower has rights in or the power to transfer the Collateral,
and its title to the Collateral is free and clear of Liens and restrictions on transfer or pledge except
for Permitted Liens. All material Inventory is of good and merchantable quality, free from all
material defects, except for Inventory for which adequate reserves have been made.
5.4
Intellectual Property Collateral. Borrower is the sole owner of the
Intellectual Property Collateral, except for non-exclusive licenses granted by Borrower to its
customers in the ordinary course of business. To the best of Borrower’s knowledge, each of the
Copyrights, Trademarks and Patents material to the business of the Borrower is valid and
enforceable, and no part of the Intellectual Property Collateral material to the business of the
Borrower has been judged invalid or unenforceable, and no claim has been made to Borrower that
any part of the Intellectual Property Collateral violates the rights of any third party except to the
extent such claim could not reasonably be expected to cause a Material Adverse Effect.
5.5
Actions, Suits, Litigation, or Proceedings. Except for the Chapter 11 Cases
or as otherwise set forth on the Schedule, there are no actions, suits, litigation or proceedings, at
law or in equity, pending by or against Borrower or any Material Subsidiary before any court,
administrative agency, or arbitrator which could reasonably be expected to have a Material
Adverse Effect.
5.6
Financial Statements; Subsequent Material Adverse Change. All
consolidated and consolidating financial statements related to Borrower and any Subsidiary that
are delivered by Borrower to the Lender fairly present in all material respects Borrower’s
consolidated and consolidating financial condition as of the date thereof and Borrower’s
consolidated and consolidating results of operations for the period then ended. Except with respect
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to or resulting from the Chapter 11 Cases or any Delisting Event, there has not been a material
adverse change in the consolidated financial condition of Borrower since the Closing Date.
5.7
Compliance with Laws and Regulations. Borrower and each Subsidiary
have met the minimum funding requirements of ERISA with respect to any employee benefit plans
subject to ERISA. No event has occurred resulting from Borrower’s failure to comply with ERISA
that is reasonably likely to result in Borrower’s incurring any liability that could reasonably be
expected to have a Material Adverse Effect. Borrower is not an “investment company” or a
company “controlled” by an “investment company” within the meaning of the Investment
Company Act of 1940. Borrower is not engaged principally, or as one of the important activities,
in the business of extending credit for the purpose of purchasing or carrying margin stock (within
the meaning of Regulations T and U of the Board of Governors of the Federal Reserve System).
Borrower has complied in all material respects with all the provisions of the Federal Fair Labor
Standards Act. Borrower is in compliance with all environmental laws, regulations and ordinances
except where the failure to comply is not reasonably likely to have a Material Adverse Effect.
Borrower is in compliance with all statutes, laws, ordinances or rules applicable to it, except where
the failure to comply is not reasonably likely to have a Material Adverse Effect or as set forth on
the Schedule. Borrower and each Material Subsidiary have filed or caused to be filed all income
tax returns required to be filed, and have paid, or have made adequate provision for the payment
of, all taxes reflected therein except those being contested in good faith with adequate reserves
under GAAP or where the failure to file such returns or pay such taxes could not reasonably be
expected to have a Material Adverse Effect.
5.8
Subsidiaries. Borrower does not own any stock, partnership interest or other
equity securities of any Person, except for Permitted Investments.
5.9
Government Consents. Borrower and each Material Subsidiary have
obtained all consents, approvals and authorizations of, made all declarations or filings with, and
given all notices to, all governmental authorities that are necessary for the continued operation of
Borrower’s business as currently conducted, including, without limitation, the China Business
Requirements, except where the failure to do so would not reasonably be expected to cause a
Material Adverse Effect.
5.10 Material Agreements. Except for the Prepetition Loan Agreement and the
other documents related thereto or as otherwise set forth on the Schedule, Borrower is not a party
to, nor is bound by, any inbound license or other agreement, the failure, breach, or termination of
which could reasonably be expected to cause a Material Adverse Effect (each a “Material
Agreement”), or that prohibits or otherwise restricts Borrower from granting a security interest in
any Material Agreement.
5.11 Full Disclosure. No representation, warranty or other statement made by
Borrower in any certificate or written statement furnished to the Lender in connection with the
Loan Documents, taken together with all such certificates and written statements furnished to the
Lender in connection with the Loan Documents, contains any untrue statement of a material fact
or omits to state a material fact necessary in order to make the statements contained in such
certificates or statements not misleading, it being recognized by the Lender that the projections
and forecasts provided by Borrower in good faith and based upon reasonable assumptions are not
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to be viewed as facts and that actual results during the period or periods covered by any such
projections and forecasts may differ from the projected or forecasted results.
5.12 DIP Orders. Each DIP Order is, following the entry thereof, effective to
create in favor of the Lender, a legal, valid, binding and enforceable perfected super-priority
priming security interest in the Collateral of the Debtors (which shall not include the Chinese
Accounts) without the necessity of the execution or filing of mortgages, security agreements,
pledge agreements, financing statements or other agreements or documents.
6.

AFFIRMATIVE COVENANTS.

Borrower covenants that, until payment in full of all outstanding Obligations, and for so
long as the Lender has any obligation to fund any Commitment under this Agreement, unless the
Lender shall otherwise consent in writing, Borrower shall do all of the following:
6.1
Good Standing and Government Compliance. Use commercially reasonable
efforts to be in good standing in the state of its organization as soon as practicable after the Closing
Date and, thereafter maintain its organizational existence and good standing in the state of such its
organization, shall maintain qualification and good standing in each other jurisdiction in which the
failure to so qualify could reasonably be expected to have a Material Adverse Effect, and shall
furnish to the Lender the organizational identification number issued to Borrower by the authorities
of the jurisdiction in which Borrower is organized, if applicable. Borrower shall meet, and shall
cause each Material Subsidiary to meet, the minimum funding requirements of ERISA with respect
to any employee benefit plans subject to ERISA. Borrower and each Material Subsidiary shall
comply in all material respects with all applicable Environmental Laws, and maintain all permits,
licenses and approvals required thereunder where the failure to do so could reasonably be expected
to have a Material Adverse Effect. Borrower (i) shall comply, and shall cause each Material
Subsidiary to comply, with all statutes, laws, ordinances and government rules and regulations to
which it is subject if the failure to comply therewith would reasonably be expected to have a
Material Adverse Effect, and (ii) shall maintain, and shall cause each Material Subsidiary to
maintain, in force all licenses, approvals and agreements, the loss of which or failure to comply
with which would reasonably be expected to have a Material Adverse Effect.
6.2
Cash Flow Forecasts. Borrower shall deliver to Lender, (i) following the
entry of the DIP Orders, bi-weekly 13-week cash flow forecasts and reports setting forth any actual
and expected variances from, the Approved DIP Budget, (ii) weekly liquidity reports reporting the
cash balance delivered at the end of day on each Wednesday of each week, and (iii) promptly upon
receiving such request, any other information reasonably requested by the Lender.
(a)
Within sixty (60) days of the last day of each fiscal quarter,
Borrower shall deliver to the Lender a Compliance Certificate certified as of the last day of the
applicable quarter and signed by a Responsible Officer on a form reasonably acceptable to the
Lender.
(b)
Promptly within five (5) Business Days upon becoming aware of the
occurrence or existence of an Event of Default hereunder, a written statement of a Responsible
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Officer setting forth details of the Event of Default, and the action which Borrower has taken or
proposes to take with respect thereto.
(c)
Subject to Section 4.5 and Bankruptcy Court order or approval, the
Lender shall have a right from time to time hereafter to audit Borrower’s Accounts and appraise
Collateral at Borrower’s expense.
Borrower may deliver to the Lender on an electronic basis any certificates, reports or
information required pursuant to this Section 6.2.
6.3
Inventory; Returns. Borrower shall keep its material Inventory in good and
merchantable condition, free from all material defects except for Inventory for which adequate
reserves have been made. Returns and allowances, if any, as between Borrower and its account
debtors shall be on the same basis and in accordance with the usual customary practices of
Borrower, as they exist on the Closing Date. Furthermore, the Borrower shall provide to the
Lender periodic Inventory reports reflecting quantities and location of existing Inventory upon
reasonable request.
6.4
Taxes. Except for those taxes disclosed on the Schedule, Borrower shall
make, and cause each Material Subsidiary to make, due and timely payment or deposit of all
material federal, state, and local taxes, assessments, or contributions required of it by law,
including, but not limited to, those laws concerning income taxes, F.I.C.A., F.U.T.A. and state
disability, and will execute and deliver to the Lender, on demand, proof satisfactory to the Lender
indicating that Borrower or a Material Subsidiary has made such payments or deposits and any
appropriate certificates attesting to the payment or deposit thereof; provided that Borrower or a
Material Subsidiary need not make any payment if the amount or validity of such payment is
contested in good faith by appropriate proceedings and is reserved against (to the extent required
by GAAP) by Borrower or such Material Subsidiary or where the failure to make such payment
could not reasonably be expected to have a Material Adverse Effect.
6.5

Insurance.

(a)
Borrower, at its expense, shall keep the Collateral insured against
loss or damage by fire, theft, explosion, sprinklers, and all other hazards and risks, and in such
amounts, as ordinarily insured against by other owners in similar businesses conducted in the
locations where Borrower’s business is conducted on the date hereof. Borrower shall also maintain
liability and other insurance in amounts and of a type that are customary to businesses similar to
Borrower’s.
(b)
All such policies of insurance shall be in such form, with such
companies, and in such amounts as reasonably satisfactory to the Lender. All such policies of
property insurance shall contain a lender’s loss payable endorsement, in a form satisfactory to the
Lender, showing the Lender as an additional loss payee, and all liability insurance policies shall
show the Lender as an additional insured and specify that the insurer must give at least twenty (20)
days’ notice (or 10 days’ notice for non-payment of premiums) to the Lender before canceling its
policy for any reason. Upon the Lender’s request, Borrower shall deliver to the Lender certified
copies of the policies of insurance and evidence of all premium payments. All proceeds payable
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under any such policy shall, at the Lender’s option, be payable to the Lender to be applied on
account of the Obligations.
6.6
China Business. Borrower shall, at all times, be in compliance with the
China Business Requirements.
6.7

Financial Covenants. Borrower shall at all times:
(a)

Minimum Liquidity. Maintain Liquidity in an amount no less than

$500,000 at any time.
(b)
Variance. Comply with the DIP Budget Covenant (as defined in the
then applicable DIP Order), subject to permitted variances set forth in the applicable DIP Order.
6.8

Registration of Intellectual Property Rights.

(a)
Borrower shall register or cause to be registered (to the extent not
already registered) with the United States Patent and Trademark Office or the United States
Copyright Office, as the case may be, those registrable intellectual property rights now owned or
hereafter developed or acquired by Borrower, to the extent that Borrower, in its reasonable
business judgment, deems it appropriate to so protect such intellectual property rights.
(b)
Borrower shall execute and deliver such additional instruments and
documents from time to time as the Lender shall reasonably request to perfect and maintain the
perfection and priority of the Lender’s security interest in the Intellectual Property Collateral.
(c)
Borrower shall use commercially reasonably efforts to (i) protect,
defend and maintain the validity and enforceability of the Trademarks, Patents, Copyrights, and
trade secrets material to the Borrower’s business, (ii) detect infringements of the Trademarks,
Patents and Copyrights material to the Borrower’s business and promptly advise the Lender in
writing of material infringements detected, (iii) not allow any material Trademarks, Patents or
Copyrights to be abandoned, forfeited or dedicated to the public without the written consent of the
Lender, which shall not be unreasonably withheld and (iv) promptly notify the Lender of any
known risks or challenges to the Intellectual Property Collateral including, but not limited to the
Trademarks, Patents, Copyrights and trade secrets material to the Borrower’s business.
(d)
Subject to Bankruptcy Court order or approval, the Lender may
audit Borrower’s Intellectual Property Collateral to confirm compliance with this Section 6.8,
provided such audit may not occur more often than once per year, unless an Event of Default has
occurred and is continuing. Subject to Bankruptcy Court order or approval, the Lender shall have
the right, but not the obligation, to take, at Borrower’s sole expense, any actions that Borrower is
required under this Section 6.8 to take but which Borrower fails to take, after five (5) days’ notice
to Borrower. Borrower shall reimburse and indemnify the Lender for all reasonable costs and
reasonable expenses incurred in the reasonable exercise of its rights under this Section 6.8.
6.9
Consent of Inbound Licensors. Prior to entering into or becoming bound by
any inbound license or agreement (other than over-the-counter software that is commercially
available to the public), the failure, breach, or termination of which could reasonably be expected
13
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to cause a Material Adverse Effect, Borrower shall: (i) provide written notice to the Lender of the
material terms of such license or agreement with a description of its likely impact on Borrower’s
business or financial condition; and (ii) in good faith take such actions as the Lender may
reasonably request to obtain the consent of, or waiver by, any person whose consent or waiver is
necessary for (A) Borrower’s interest in such licenses or contract rights to be deemed Collateral
and for the Lender to have a security interest in it that might otherwise be restricted by the terms
of the applicable license or agreement, whether now existing or entered into in the future, and (B)
the Lender to have the ability in the event of a liquidation of any Collateral to dispose of such
Collateral in accordance with the Lender’s rights and remedies under this Agreement and the other
Loan Documents, provided, however, that the failure to obtain any such consent or waiver shall
not constitute a default under this Agreement.
6.10 Further Assurances. At any time and from time to time Borrower shall
execute and deliver such further instruments and take such further action as may reasonably be
requested by the Lender to effect the purposes of this Agreement.
6.11 Milestones. Borrower shall comply with the following milestones relating
to the Chapter 11 Cases in accordance with the applicable timing referred to below (or such later
dates as may be mutually agreed by Borrower and the Lender in writing or as may be necessary to
accommodate the Bankruptcy Court’s availability; if any deadline occurs on a date that is not a
Business Day, such deadline shall be extended to the next Business Day and all subsequent
deadlines shall be extended accordingly) (collectively, the “Milestones”):
(a)

The Petition Date occurs no later than August 30, 2022;

(b)
The motion seeking approval of the Bidding Procedures and
scheduling a final hearing to approve a Sale, which shall be in form and substance reasonably
acceptable to the Lender, is filed with the Bankruptcy Court no later than the Petition Date;
(c)
The Interim DIP Order is entered by the Bankruptcy Court no later
than two (2) days after the Petition Date;
(d)
The Bankruptcy Court holds a hearing to approve the Bidding
Procedures Order no later than twenty-one (21) days after the Petition Date;
(e)
The Bidding Procedures Order is entered by the Bankruptcy Court
no later than twenty-one (21) days after the Petition Date;
(f)
The Final DIP Order has been entered by the Bankruptcy Court no
later than thirty (30) days after the Petition Date;
(g)
The deadline for all interested parties to submit their bids in
accordance with the Bidding Procedures Order is set no later than the date that is fourteen (14)
days after the confirmation of the Bidding Procedures Order;
(h)
The Borrower held and completed the auction pursuant to the
Bidding Procedures Order (the “Auction”), if any, no later than the date that is fifteen (15) days
after the confirmation of the Bidding Procedures Order;
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(i)
The Bankruptcy Court held a hearing to approve the Sale Order no
later than the date that is seventeen (17) days after the confirmation of the Bidding Procedures
Order;
(j)
The Bankruptcy Court entered the Sale Order no later than the date
that is eighteen (18) days after the confirmation of the Bidding Procedures Order; and
(k)

The Sale is consummated no later than three (3) days after entry of

the Sale Order.
6.12 Priority and Liens. Borrower hereby covenants, represents and warrants
that upon the entry of each DIP Order, the Obligations hereunder shall be secured by super-priority
priming liens on the Collateral (which shall not include the Chinese Accounts).
6.13 Use of Proceeds. The Borrower will use the proceeds of the DIP Term
Loans to fund operating expenses and administrative expenses of the Chapter 11 Cases, in each
case in accordance with the DIP Orders. Notwithstanding anything to the contrary in this
Agreement, no portion of the DIP Term Loans shall be used in a manner contrary to the DIP
Orders.
7.

NEGATIVE COVENANTS.

Borrower covenants and agrees that, until payment in full of all outstanding Obligations,
and for so long as the Lender has any obligation to fund any Commitment under this Agreement,
Borrower will not, and will cause each Debtor to not, do any of the following without the Lender’s
prior written consent:
7.1
Dispositions. Convey, sell, lease, license, transfer or otherwise dispose of
(collectively, to “Transfer”), or permit any of its Material Subsidiaries to Transfer, all or any part
of its business or property other than Permitted Transfers. In connection with the DSD Disposition
the Lender shall, subject to Bankruptcy Court order or approval, take such actions as reasonably
requested by the Borrower or Bankruptcy Court order or approval to release any Lien or interests
it may have on the assets transferred in or relating to the DSD Business.
7.2
Change in Name, Location, Executive Office, or Executive Management;
Change in Business; Change in Fiscal Year; Change in Control. Change its name or the Borrower
State or relocate its chief executive office without fourteen (14) days prior written notification to
the Lender; engage in any business, or permit any of its Subsidiaries to engage in any business,
other than or reasonably related or incidental to the businesses currently engaged in by Borrower
or such Subsidiary; change its fiscal year end; have a Change in Control. Borrower shall give the
Lender notice of any replacement of its chief executive officer or chief financial officer within 2
Business Days of an 8-K filing regarding the same.
7.3
Mergers or Acquisitions. Merge or consolidate, or permit any of its Material
Subsidiaries to merge or consolidate, with or into any other business organization (other than
mergers or consolidations of a Subsidiary into another Subsidiary or into Borrower), or acquire,
or permit any of its Material Subsidiaries to acquire, all or substantially all of the capital stock or
property of another Person, or enter into any agreement to do any of the same.
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7.4
Indebtedness. Create, incur, assume, guarantee or be or remain liable with
respect to any Indebtedness, or permit any Material Subsidiary so to do, other than Permitted
Indebtedness, or prepay any Indebtedness or take any actions which impose on Borrower an
obligation to prepay any Indebtedness, except as set forth in this Agreement.
7.5
Encumbrances. Create, incur, assume or allow any Lien with respect to any
of its property, or assign or otherwise convey any right to receive income, including the sale of
any Accounts, or permit any of its Material Subsidiaries so to do, except for Permitted Liens, or
covenant to any other Person that Borrower in the future will refrain from creating, incurring,
assuming or allowing any Lien with respect to any Collateral, except in connection with any
document or instrument governing Permitted Liens provided that any such restriction contained
therein relates only to the asset or assets subject to such Permitted Liens.
7.6
Distributions. Pay any dividends or make any other distribution or payment
on account of or in redemption, retirement or purchase of any capital stock (collectively,
“Distributions”), except that Subsidiaries may make intercompany Distributions (i) to any Debtor
and (ii) if made by a Debtor to any Subsidiary that is not a Debtor, only if consistent with the
Approved Budget.
7.7
Investments. Directly or indirectly acquire or own, or make any Investment
in or to any Person, or permit any of its Subsidiaries to do so, other than Permitted Investments, or
suffer or permit any Material Subsidiary to be a party to, or be bound by, an agreement that restricts
such Material Subsidiary from paying dividends or otherwise distributing property to Borrower.
Further, Borrower shall not enter into any license or agreement with any Prohibited Territory or
with any Person organized under or doing business in a Prohibited Territory.
7.8
Transactions with Affiliates. Directly or indirectly enter into or permit to
exist any material transaction with any Affiliate of Borrower except for (i) transactions that are in
the ordinary course of Borrower’s business, upon fair and reasonable terms that are no less
favorable to Borrower than would be obtained in an arm’s length transaction with a non-affiliated
Person, (ii) the Intercompany Debt and (iii) Permitted Investments.
7.9
Subordinated Debt. Make any payment in respect of any Subordinated Debt,
or permit any of its Subsidiaries to make any such payment.
7.10

Subsidiaries. Create or acquire any Subsidiary after the Closing Date.

7.11 No Investment Company; Margin Regulation. Become or be controlled by
an “investment company,” within the meaning of the Investment Company Act of 1940, or become
principally engaged in, or undertake as one of its important activities, the business of extending
credit for the purpose of purchasing or carrying margin stock, or use the proceeds of any DIP Term
Loan for such purpose.
7.12 Chapter 11 Filings. File any material motions or pleadings, documents,
notices, or applications with the Bankruptcy Court in the Chapter 11 Cases without providing
forty-eight (48) hours’ prior written notice (or such shorter period as is reasonably practicable
under the circumstances) to the Lender (which may be relayed through the Lender’s counsel).
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7.13 Asset Sale. Enter into any agreement or plan in connection with any sale or
any disposition of all or a substantial portion of the assets of the Borrower or Debtors (other than
the DSD Disposition) with a counterparty that is not the Stalking Horse Bidder unless (i) such
agreement or plan has provided for sources of funds sufficient to repay the Obligations in full in
cash and such counterparty that is not the Stalking Horse Bidder has repaid the Obligations in full
in cash contemporaneously with the consummation of such agreement or plan or (ii) the Lender
has consented to such agreement or plan.
8.

EVENTS OF DEFAULT.

Any one or more of the following events shall constitute an Event of Default by Borrower
under this Agreement:
8.1
Payment Default. If Borrower fails to (a) make any payment of principal or
interest on any DIP Term Loan when due, or (b) pay any other Obligations within three (3)
Business Days after such Obligations are due and payable.
8.2

Covenant Default.

(a) If Borrower fails to perform any obligation under Section 6.4 (Taxes), 6.6
(China Business), 6.11 (Milestones), 6.12 (Priority and Liens) or 6.13 (Use of Proceeds) or violates
any of the covenants contained in Article 7 of this Agreement; or
(b) If Borrower fails or neglects to perform or observe any other material term,
provision, condition or covenant contained in this Agreement or in any of the other Loan
Documents, and as to any default under such other term, provision, condition or covenant that can
be cured, Borrower has failed to cure such default within fifteen (15) days after Borrower receives
written notice thereof from Lender.
8.3
Material Adverse Change. Except with respect to or resulting from the
Chapter 11 Cases, a Bankruptcy Court order or approval or any Delisting Event, if there occurs
any circumstance or circumstances that have resulted in a Material Adverse Effect.
8.4
Defective Perfection. If the Lender shall receive at any time following the
Closing Date an SOS Report indicating that except for Permitted Liens, the Lender’s security
interest in the Collateral is not prior to all other security interests or Liens of record reflected in
the report.
8.5
Attachment. If any material portion of Borrower’s assets is attached, seized,
subjected to a writ or distress warrant, or is levied upon, or comes into the possession of any trustee,
receiver or person acting in a similar capacity and such attachment, seizure, writ or distress warrant
or levy has not been removed, discharged or rescinded within ten (10) days, or if Borrower is
enjoined, restrained, or in any way prevented by court order from continuing to conduct all or any
material part of its business affairs, or if a judgment or other claim (other than a Permitted Lien)
becomes a lien or encumbrance upon any material portion of Borrower’s assets, or if a notice of
lien, levy, or assessment is filed of record with respect to any material portion of Borrower’s assets
by the United States Government, or any department, agency, or instrumentality thereof, or by any
state, county, municipal, or governmental agency, and the same is not paid within ten (10) days
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after Borrower receives notice thereof, provided that none of the foregoing shall constitute an
Event of Default where such action or event is stayed or an adequate bond has been posted pending
a good faith contest by Borrower (provided that no Commitment shall be funded during such cure
period).
8.6

Chapter 11 Cases.

(a)
the entry of an order dismissing any of the Chapter 11 Cases or
converting any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code;
(b)

an entry of an order appointing a chapter 11 trustee in any of the

Chapter 11 Cases;
(c)
the entry of an order in any of the Chapter 11 Cases appointing an
examiner having expanded powers (beyond those set forth under Sections 1106(a)(3) and (4) of
the Bankruptcy Code);
(d)
the entry of an order in any of the Chapter 11 Cases denying or
terminating the use of cash collateral by the Debtors;
(e)
the filing of any pleading by any Debtor seeking, or otherwise
consenting to, any of the matters set forth in clauses (a) through (d) above;
(f)

failure to satisfy any Milestone;

(g)
the entry by the Borrower into any agreement or plan in connection
with any sale or any disposition of all or a substantial portion of the assets of the Debtors (other
than the DSD Business) with a counterparty that is not the Stalking Horse Bidder unless (i) such
agreement or plan has provided for sources of funds sufficient to repay the Obligations in full in
cash and such counterparty that is not the Stalking Horse Bidder has repaid the Obligations in full
in cash contemporaneously with the consummation of such agreement or plan or (ii) the Lender
has consented to such agreement or plan;
(h)
Any breach by any Debtor of the provisions of any DIP Order or any
DIP Order shall cease to be in full force and effect;
(i)
Any DIP Order, the Bidding Procedures, the Bidding Procedures
Order, the First Day Orders, or the Sale Order, in each case, shall have been reversed, modified,
amended, stayed, vacated or subject to stay pending appeal, in the case of any modification or
amendment, without the prior written consent of the Lender;
(j)
the entry of an order granting relief from any stay of proceeding
(including, without limitation, the automatic stay) so as to allow a third party to proceed with any
action, suit, proceeding, or foreclosure (or granting of a deed in lieu of foreclosure) against any
asset with a value in excess of $250,000;
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(k)
the entry of any post-petition judgment against any Debtor or any
judgment that would constitute administrative expense in the Chapter 11 Cases, in either case, in
excess of $250,000;
(l)

the payment of any prepetition claims without the consent of the

Lender;
(m)
the existence of any claims or charges, or the entry of any order of
the Bankruptcy Court authorizing any claims or charges, other than in respect of the DIP Facility
or as otherwise permitted under the Loan Documents, entitled to superpriority under Section
364(c)(1) of the Bankruptcy Code pari passu or senior to the DIP Facility, or there shall arise or
be granted by the Bankruptcy Court (i) any claim having priority over any or all administrative
expenses of the kind specified in clause (b) of Section 503 or clause (b) of Section 507 of the
Bankruptcy Code (other than the Carve-Out) or (ii) any Lien on the Collateral having a priority
senior to or pari passu with the Liens and security interests granted herein, except as expressly
provided in this Agreement or in the DIP Orders; or
(n)
any Debtor commences, joins, assists, or otherwise participates as
an adverse party in any suit or other proceeding against the Lender or any of its Affiliates; provided
that nothing herein shall be construed to prohibit the Debtors from responding to bona fide thirdparty information requests or complying with third-party investigations.
8.7
Other Agreements. If there is a default or other failure to perform in any
agreement to which Borrower is a party with a third party or parties resulting in a right by such
third party or parties, whether or not exercised, to accelerate the maturity of any Indebtedness in
an amount in excess of $250,000 or that would reasonably be expected to have a Material Adverse
Effect, other than any Indebtedness under the Prepetition Loan Agreement, which Lender
acknowledges has been accelerated prior the date hereof by the Prepetition Lender.
8.8
Subordinated Debt. If Borrower makes any payment on account of
Subordinated Debt without the consent of the Lender.
8.9
Judgments. If one or more final judgments, orders, or decrees for the
payment of money in an amount, individually or in the aggregate, of at least $250,000 (not covered
by independent third-party insurance as to which liability has been accepted by such insurance
carrier) shall be rendered against Borrower or any Debtor and the same are not, within ten (10)
days after the entry thereof, discharged, satisfied or paid, or execution thereof stayed or bonded
pending appeal, or such judgments are not discharged prior to the expiration of any such stay
(provided that no Commitments shall be funded prior to the discharge, stay, or bonding of such
judgment, order, or decree).
8.10 Misrepresentations. If any material misrepresentation or material
misstatement exists now or hereafter in any warranty or representation (in each case, when made)
set forth herein or in any certificate delivered to the Lender by any Responsible Officer pursuant
to this Agreement or to induce the Lender to enter into this Agreement or any other Loan
Document.
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8.11 Guaranty. If any guaranty of all or a portion of the Obligations (a
“Guaranty”) ceases for any reason to be in full force and effect, or any “event of default” (to the
extent such term is defined in a Guaranty or any Guaranty Document, if any) occurs under any
Guaranty or a security agreement securing any Guaranty (each, a “Guaranty Document”) or any
guarantor revokes or purports to revoke a Guaranty, or any material misrepresentation or material
misstatement exists now or hereafter in any warranty or representation (in each case, when made)
set forth in any Guaranty Document or in any certificate delivered to the Lender in connection
with any Guaranty or if any of the circumstances described in Sections 8.3 through 8.9 occur with
respect to any Guarantor.
8.12 Security Agreement. If any security agreement in favor of the Lender (a
“Security Agreement”) ceases for any reason to be in full force and effect, or any “event of default”
(to the extent such term is defined in the Security Agreement) occurs under a Security Agreement
or Borrower or any Debtor revokes or purports to revoke a Security Agreement, or any material
misrepresentation or material misstatement exists now or hereafter in any warranty or
representation (in each case, when made) set forth in a Security Agreement or in any certificate
delivered to the Lender in connection with a Security Agreement, or if any of the circumstances
described in Sections 8.3 through 8.9 occur with respect to Borrower or any Debtor.
9.

RIGHTS AND REMEDIES.

9.1
Default Notice; Default Hearing. Notwithstanding anything to the contrary
in this Agreement, the Lender shall not be entitled to exercise any of its rights and remedies
hereunder, including, without limitation, under this Article 9, until after (a) the giving of fifteen
(15) days’ prior written notice of its intent to do so to the United States Trustee for the District of
Delaware, Borrower, the other Debtors, and any committee appointed in the Chapter 11 Cases
through their respective counsel and (b) any hearing, if requested by a party in interest, regarding
wither an Event of Default has occurred and is continuing in accordance with this Agreement or
the other Loan Documents and any DIP Order.
9.2
Rights and Remedies. Subject to the provisions of the then-applicable DIP
Order, upon the occurrence and during the continuance of an Event of Default, the Lender may, at
its election, do any one or more of the following, all of which are authorized by Borrower:
(a)
Declare all Obligations, whether evidenced by this Agreement, by
any of the other Loan Documents, or otherwise, immediately due and payable;
(b)
Terminate the Commitments and otherwise cease advancing money
or extending credit to or for the benefit of Borrower under this Agreement or under any other
agreement;
(c)
Make such payments and do such acts as the Lender considers
necessary or reasonable to protect its security interest in the Collateral. Borrower agrees to
assemble the Collateral if the Lender so requires, and to make the Collateral available to the Lender
as the Lender may designate. Borrower authorizes the Lender to enter the premises where the
Collateral is located, to take and maintain possession of the Collateral, or any part of it, and to pay,
purchase, contest, or compromise any encumbrance, charge, or lien which in the Lender’s
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determination appears to be prior or superior to its security interest and to pay all expenses incurred
in connection therewith. With respect to any of Borrower’s owned premises, Borrower hereby
grants the Lender a license to enter into possession of such premises and to occupy the same,
without charge, in order to exercise any of the Lender’s rights or remedies provided herein, at law,
in equity, or otherwise;
(d)
Set off and apply to the Obligations any and all (i) balances and
deposits of Borrower held by the Lender, and (ii) indebtedness at any time owing to or for the
credit or the account of Borrower held by the Lender;
(e)
Ship, reclaim, recover, store, finish, maintain, repair, prepare for
sale, advertise for sale, and sell (in the manner provided for herein) the Collateral. The Lender is
hereby granted a license or other right, solely pursuant to the provisions of this Section 9.2, to use,
without charge, Borrower’s labels, patents, copyrights, rights of use of any name, trade secrets,
trade names, trademarks, service marks, and advertising matter, or any property of a similar nature,
as it pertains to the Collateral, in completing production of, advertising for sale, and selling any
Collateral and, in connection with the Lender’s exercise of its rights under this Section 9.2,
Borrower’s rights under all licenses and all franchise agreements shall inure to the Lender’s
benefit;
(f)
Sell any of the Collateral at either a public or private sale, or both,
by way of one or more contracts or transactions, for cash or on terms, in such manner and at such
places (including Borrower’s premises) as the Lender determines is commercially reasonable, and
apply any proceeds to the Obligations in whatever manner or order the Lender deems appropriate.
The Lender may sell the Collateral without giving any warranties as to the Collateral. The Lender
may specifically disclaim any warranties of title or the like. This procedure will not be considered
adversely to affect the commercial reasonableness of any sale of the Collateral. If the Lender sells
any of the Collateral upon credit, Borrower will be credited only with payments actually made by
the purchaser, received by the Lender, and applied to the indebtedness of the purchaser. If the
purchaser fails to pay for the Collateral, the Lender may resell the Collateral and Borrower shall
be credited with the proceeds of the sale;
(g)
The Lender may credit bid the Obligations and purchase at any
public sale and/or any auction or sale held pursuant to the Bidding Procedures;
(h)

Reserved; and

(i)
Any deficiency that exists after disposition of the Collateral as
provided above will be paid immediately by Borrower.
The Lender may comply with any applicable state or federal law requirements in connection
with a disposition of the Collateral and compliance will not be considered adversely to affect
the commercial reasonableness of any sale of the Collateral.
9.3
Accounts Collection. At any time after the occurrence and during the
continuation of an Event of Default, the Lender may notify any Person owing funds to Borrower
of the Lender’s security interest in such funds and verify the amount of such Account. Borrower
shall collect all amounts owing to Borrower for the Lender, receive in trust all payments as the
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Lender’s trustee, and immediately deliver such payments to the Lender in their original form as
received from the account debtor, with proper endorsements for deposit.
9.4
Expenses. If Borrower fails to pay any amounts or furnish any required
proof of payment due to third persons or entities, as required under the terms of this Agreement,
then the Lender may do any or all of the following after reasonable notice to Borrower: (a) make
payment of the same or any part thereof; (b) set up such reserves under the Revolving Line as the
Lender deems necessary to protect the Lender from the exposure created by such failure; or (c)
obtain and maintain insurance policies of the type discussed in Section 6.5 of this Agreement, and
take any action with respect to such policies as the Lender deems prudent. Any amounts so paid
or deposited by the Lender shall constitute the Lender Expenses, shall be immediately due and
payable, and shall bear interest at the then applicable rate hereinabove provided, and shall be
secured by the Collateral. Any payments made by the Lender shall not constitute an agreement by
the Lender to make similar payments in the future or a waiver by the Lender of any Event of
Default under this Agreement.
9.5
Liability for Collateral. The Lender has no obligation to clean up or
otherwise prepare the Collateral for sale. All risk of loss, damage or destruction of the Collateral
shall be borne by Borrower.
9.6
No Obligation to Pursue Others. The Lender has no obligation to attempt to
satisfy the Obligations by collecting them from any other person liable for them and the Lender
may release, modify or waive any collateral provided by any other Person to secure any of the
Obligations, all without affecting the Lender’s rights against Borrower. Borrower waives any right
it may have to require the Lender to pursue any other Person for any of the Obligations.
9.7
Remedies Cumulative. The Lender’s rights and remedies under this
Agreement, the Loan Documents, and all other agreements shall be cumulative. The Lender shall
have all other rights and remedies not inconsistent herewith as provided under the Code, by law,
or in equity. No exercise by the Lender of one right or remedy shall be deemed an election, and no
waiver by the Lender of any Event of Default on Borrower’s part shall be deemed a continuing
waiver. No delay by the Lender shall constitute a waiver, election, or acquiescence by it. No waiver
by the Lender shall be effective unless made in a written document signed on behalf of the Lender
and then shall be effective only in the specific instance and for the specific purpose for which it
was given. Borrower expressly agrees that this Section 9.7 may not be waived or modified by the
Lender by course of performance, conduct, estoppel or otherwise.
9.8
Demand; Protest. Except as otherwise provided in this Agreement,
Borrower waives demand, protest, notice of protest, notice of default or dishonor, notice of
payment and nonpayment and any other notices relating to the Obligations.
10.

NOTICES.

Unless otherwise provided in this Agreement, all notices or demands by any party relating
to this Agreement or any other agreement entered into in connection herewith shall be in writing
and (except for financial statements and other informational documents which may be sent by firstclass mail, postage prepaid) shall be personally delivered or sent by a recognized overnight
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delivery service, certified mail, postage prepaid, return receipt requested, or by electronic mail to
Borrower or to the Lender, as the case may be, at its addresses set forth below:
If to Borrower:

NewAge, Inc.
7158 S. FLSmidth Drive, Suite 250
Midvale, UT 84047
Attn: Lawrence Perkins, Chief Restructuring Officer
Email: lperkins@scpllc.com

If to the Lender:

DIP Financing, LLC
c/o Steven M. Berman
Shumaker, Loop & Kendrick, LLP
101 E. Kennedy Blvd., Ste. 2800
Tampa, FL 33602
Email: sberman@shumaker.com

The parties hereto may change the address at which they are to receive notices hereunder,
by notice in writing in the foregoing manner given to the other.
11.
CHOICE OF LAW AND VENUE; JURY TRIAL WAIVER; JUDICIAL
REFERENCE.
Delaware law governs the Loan Documents without regard to principles of conflicts of law.
Borrower and the Lender each submit to the exclusive jurisdiction of the Bankruptcy Court;
provided, however, that nothing in this Agreement shall be deemed to operate to preclude the
Lender from bringing suit or taking other legal action in any other jurisdiction to realize on the
Collateral or any other security for the Obligations, or to enforce a judgment or other court order
in favor of the Lender. Borrower expressly submits and consents in advance to such jurisdiction
in any action or suit commenced in any such court, and Borrower hereby waives any objection that
it may have based upon lack of personal jurisdiction, improper venue, or forum non conveniens
and hereby consents to the granting of such legal or equitable relief as is deemed appropriate by
such court. Borrower hereby waives personal service of the summons, complaints, and other
process issued in such action or suit and agrees that service of such summons, complaints, and
other process may be made by registered or certified mail addressed to Borrower at the address set
forth in, or subsequently provided by Borrower in accordance with, Section 10 of this Agreement
and that service so made shall be deemed completed upon the earlier to occur of Borrower’s actual
receipt thereof or three (3) days after deposit in the U.S. mails, proper postage prepaid.
BORROWER AND THE LENDER EACH WAIVE THEIR RIGHT TO A JURY
TRIAL OF ANY CLAIM OR CAUSE OF ACTION ARISING OUT OF OR BASED UPON
THIS AGREEMENT, THE LOAN DOCUMENTS OR ANY CONTEMPLATED
TRANSACTION, INCLUDING CONTRACT, TORT, BREACH OF DUTY AND ALL
OTHER CLAIMS. THIS WAIVER IS A MATERIAL INDUCEMENT FOR BOTH
PARTIES TO ENTER INTO THIS AGREEMENT. EACH PARTY HAS REVIEWED
THIS WAIVER WITH ITS COUNSEL.
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GENERAL PROVISIONS.

12.1 Successors and Assigns. This Agreement shall bind and inure to the benefit
of the respective successors and permitted assigns of each of the parties and shall bind all persons
who become bound as a debtor to this Agreement; provided, however, that neither this Agreement
nor any rights hereunder may be assigned by Borrower without the Lender’s prior written consent,
which consent may be granted or withheld in the Lender’s sole discretion. The Lender shall have
the right without the consent of or notice to Borrower to sell, transfer, negotiate, or grant
participation in all or any part of, or any interest in, each Lender’s obligations, rights and benefits
hereunder.
12.2 Indemnification. Borrower shall defend, indemnify and hold harmless the
Lender and each of its officers, employees, and agents (each an “Indemnified Party”) against: (a)
all obligations, demands, claims, and liabilities claimed or asserted by any other party in
connection with the transactions contemplated by this Agreement and/or the Loan Documents; and
(b) all losses or the Lender Expenses in any way suffered, incurred, or paid by the Lender, its
officers, employees and agents as a result of or in any way arising out of, following, or
consequential to transactions between the Lender and Borrower whether under this Agreement, or
otherwise (including without limitation reasonable attorneys’ fees and expenses), except in each
case under this Section 12.2 for losses, the Lender Expenses, obligations, demands, claims or
liabilities caused by such Indemnified Party’s gross negligence or willful misconduct.
12.3 Time of Essence. Time is of the essence for the performance of all
obligations set forth in this Agreement.
12.4 Credit Bidding. The Borrower, on behalf of itself and each other Debtor,
hereby expressly agrees and acknowledges that the Lender may credit bid the Obligations in any
sale of any Collateral under Section 363 of the Bankruptcy Code in the Chapter 11 Cases, whether
or not an Event of Default has occurred or is continuing.
12.5 Expense Reimbursement. The Borrower, on behalf of itself and each other
Debtor, hereby expressly agrees to pay or reimburse all Lender Expenses promptly upon the receipt
of any invoice (but in no event later than three (3) days after such receipt).
12.6 Severability of Provisions. Each provision of this Agreement shall be
severable from every other provision of this Agreement for the purpose of determining the legal
enforceability of any specific provision.
12.7 Correction of Loan Documents. The Lender may correct patent errors and
fill in any blanks in this Agreement and the other Loan Documents consistent with the agreement
of the parties.
12.8 Amendments in Writing, Integration. All amendments to or waivers of this
Agreement or the other Loan Documents must be in writing signed by the parties. All prior
agreements, understandings, representations, warranties, and negotiations between the parties
hereto with respect to the subject matter of this Agreement and the other Loan Documents, if any,
are merged into this Agreement and the Loan Documents.
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12.9 Counterparts; Electronic Signature. This Agreement may be executed in any
number of counterparts and by different parties on separate counterparts, each of which, when
executed and delivered, shall be deemed to be an original, and all of which, when taken together,
shall constitute but one and the same Agreement. In the event that any signature is delivered by
facsimile transmission or by e-mail delivery of a “.pdf” format data file, such signature shall create
a valid and binding obligation of the party executing this Agreement or any other Loan Document
(or on whose behalf such signature is executed) with the same force and effect as if such facsimile
or “.pdf” signature page were an original hereof or thereof.
12.10 Survival. All covenants, representations and warranties made in this
Agreement shall continue in full force and effect so long as any Obligations remain outstanding or
the Lender has any obligation to fund any Commitment under this Agreement. The obligations of
Borrower to indemnify the Lender with respect to the expenses, damages, losses, costs and
liabilities described in Section 12.2 shall survive until all applicable statute of limitations periods
with respect to actions that may be brought against the Lender have run.
12.11 Confidentiality. In handling any confidential information, the Lender and
all of its employees and agents shall exercise the same degree of care that the Lender exercises
with respect to its own proprietary information of the same types to maintain the confidentiality of
any non-public information thereby received or received pursuant to this Agreement except that
disclosure of such information may be made (i) to the subsidiaries or Affiliates of the Lender in
connection with their present or prospective business relations with Borrower (it being understood
that the Persons to whom such disclosure is made will be informed of the confidential nature of
such information and instructed to keep such information confidential), (ii) subject to an agreement
containing provisions substantially the same as those of this Section 12.11, to prospective
transferees or purchasers of any interest in the Obligations, (iii) as required by law, regulations,
rule or order, subpoena, judicial order or similar order, (iv) as may be required in connection with
the examination, audit or similar investigation of the Lender, (v) to the Lender’s accountants,
auditors and regulators (it being understood that the Persons to whom such disclosure is made will
be informed of the confidential nature of such information and instructed to keep such information
confidential), and (vi) as the Lender may determine in connection with the enforcement of any
remedies hereunder. Confidential information hereunder shall not include information that either:
(a) is in the public domain or in the knowledge or possession of the Lender when disclosed to the
Lender, or becomes part of the public domain after disclosure to the Lender through no fault of the
Lender; or (b) is disclosed to the Lender by a third party, provided the Lender does not have actual
knowledge that such third party is prohibited from disclosing such information.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
as of the date first above written.
NEWAGE, INC.

By: _________________________________
Name: Lawrence Perkins
Title: Chief Restructuring Officer

DIP FINANCING, LLC

By: _________________________________
Name: John Wadsworth
Title: Authorized Signatory

[Signature Page to Senior Secured Debtor-in-Possession Term Loan Agreement]
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EXHIBIT A
DEFINITIONS
“Accounts” means all presently existing and hereafter arising accounts, contract rights, payment
intangibles and all other forms of obligations owing to Borrower arising out of the sale or lease of
goods (including, without limitation, the licensing of software and other technology) or the
rendering of services by Borrower and any and all credit insurance, guaranties, and other security
therefor, as well as all merchandise returned to or reclaimed by Borrower and Borrower’s Books
relating to any of the foregoing.
“Affiliate” means, with respect to any Person, any Person that owns or controls directly or
indirectly such Person, any Person that controls or is controlled by or is under common control
with such Person, and each of such Person’s senior executive officers, directors, and partners.
“Bidding Procedures” means the bidding procedures with respect to the sale of all or substantially
all of the Debtors’ assets under Section 363 of the Bankruptcy Code, which shall be in form and
substance reasonably acceptable to the Lender.
“Borrower State” means Delaware, the state under whose laws Borrower is organized.
“Borrower’s Books” means all of Borrower’s books and records including: ledgers; records
concerning Borrower’s assets or liabilities, the Collateral, business operations or financial
condition; and all computer programs, or tape files, and the equipment, containing such
information.
“Business Day” means any day that is not a Saturday, Sunday, or other day on which banks in the
State of Delaware are authorized or required to close.
“Carve Out” means and shall consist of the applicable beneficiaries’ interests in the cash amounts
included in any then applicable Approved Budget for professional fees for the Debtors and any
Committee appointed in the Chapter 11 Cases and all fees due the United States Trustee pursuant
to 28 U.S.C. § 1930(a)(6), which shall be reserved and paid when due, even if payable subsequent
to the termination of the DIP Facility.
“Casualty Event” means, with respect to any Collateral, any loss of or damage to, or any
condemnation or other taking by any governmental authority (whether domestic or foreign,
federal, state, regional, local, or municipal) of, such Collateral for which any Person or any Debtor
receives insurance proceeds or proceeds of a condemnation award in excess of $250,000 for any
single event in respect of any inventory, equipment, fixed assets, or real property (including any
improvements thereon) to replace or repair such inventory, equipment, fixed assets, or real
property.
“Change in Control” shall mean a transaction in which any “person” or “group” (within the
meaning of Section 13(d) and 14(d)(2) of the Securities Exchange Act of 1934) becomes the
“beneficial owner” (as defined in Rule 13d-3 under the Securities Exchange Act of 1934), directly
or indirectly, of a sufficient number of shares of all classes of stock then outstanding of Borrower
ordinarily entitled to vote in the election of directors, empowering such “person” or “group” to
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elect a majority of the board of directors of Borrower, who did not have such power before such
transaction.
“Chief Executive Office State” means Utah, where Borrower’s chief executive office is located.
“Chinese Accounts” means any deposit or investment accounts located in the People’s Republic
of China and held by the Prepetition Lender to secure the obligations of the Debtors to the
Prepetition Lender pursuant to the Prepetition Loan Agreement.
“Code” means the Delaware Uniform Commercial Code as amended or supplemented from time
to time.
“Collateral” means the property of the Borrower described on Exhibit B attached hereto and all
Negotiable Collateral and Intellectual Property Collateral to the extent not described on Exhibit B,
except (i) to the extent any such property is nonassignable by its terms (or a Lien may not be
granted therein) without the consent of the licensor thereof or another party (but only to the extent
such prohibition on transfer is enforceable under applicable law, including, without limitation,
Sections 9-406 and 9-408 of the Code), (ii) any property with respect to which the granting of a
security interest therein is contrary to applicable law or contractual obligations, or would otherwise
result in the abandonment, invalidation, unenforceability, or other impairment of any right, title,
or interest of the Debtor therein, provided that upon the cessation of any such restriction or
prohibition, such property shall automatically become part of the Collateral, (iii) to the extent any
such property constitutes the capital stock of a controlled foreign corporation (as defined in the
IRC), capital stock in excess of sixty five percent (65%) of the voting power of all classes of capital
stock of such controlled foreign corporations entitled to vote to the extent that the pledge of any
greater percentage would result in material adverse tax consequences to the Borrower; (iv) any
United States intent-to-use trademark applications to the extent that, and solely during the period
in which the grant of a security interest therein would impair the validity or enforceability of or
render void or result in the cancellation of, any registration issued as a result of such intent-to-use
trademark applications under applicable law; provided that upon submission and acceptance by
the U.S. Patent and Trademark Office of an amendment to allege pursuant to 15 U.S.C. Section
1060(a) or any successor provision, such intent- to-use trademark application shall be considered
Collateral; (v) the Chinese Accounts or cash held therein; (vi) any of the Borrower’s claims and
causes of actions under chapter 5 of the Bankruptcy Code (collectively, the “Avoidance Actions”)
(but not any proceeds or property recovered in respect of any Avoidance Actions); and (vii) for
the avoidance of doubt any assets of the DSD Business; provided that in no case shall the definition
of “Collateral” exclude any Accounts, proceeds of the disposition of any property (unless such
proceeds are property of the type described in the foregoing clauses (i) through (iv)), or general
intangibles consisting of rights to payment; provided further that in no case shall the definition of
“Collateral” exclude any property or assets of the Borrower to the extent that the provisions of the
Bankruptcy Code or the DIP Orders override any provisions (either under applicable law or
contractual obligations) that would otherwise render such property or assets as excluded.
“Consolidated Net Income (or Deficit)” means the consolidated net income (or deficit) of any
Person and its Subsidiaries determined in accordance with GAAP.
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“Consolidated Total Interest Expense” means with respect to any Person for any period, the
aggregate amount of interest required to be paid or accrued by a Person and its Subsidiaries during
such period on all Indebtedness of such Person and its Subsidiaries outstanding during all or any
part of such period, whether such interest was or is required to be reflected as an item of expense
or capitalized, including payments consisting of interest in respect of any capitalized lease or any
synthetic lease, and including commitment fees, agency fees, facility fees, balance deficiency fees
and similar fees or expenses in connection with the borrowing of money.
“Contingent Obligation” means, as applied to any Person, any direct or indirect liability,
contingent or otherwise, of that Person with respect to (i) any indebtedness, capital lease, letter of
credit or other debt obligation of another, including, without limitation, any such debt obligation
directly or indirectly guaranteed, endorsed, co-made or discounted or sold with recourse by that
Person, or in respect of which that Person is otherwise directly or indirectly liable; (ii) any
obligations with respect to undrawn letters of credit, corporate credit cards or merchant services
issued for the account of that Person; and (iii) all obligations of that Person arising under any
interest rate, currency or commodity swap agreement, interest rate cap agreement, interest rate
collar agreement, or other agreement or arrangement designated to protect that Person against
fluctuation in interest rates, currency exchange rates or commodity prices; provided, however, that
the term “Contingent Obligation” shall not include endorsements for collection or deposit in the
ordinary course of business. The amount of any Contingent Obligation shall be deemed to be an
amount equal to the stated or determined amount of the primary obligation in respect of which
such Contingent Obligation is made or, if not stated or determinable, the maximum reasonably
anticipated liability in respect thereof as determined by such Person in good faith; provided,
however, that such amount shall not in any event exceed the maximum amount of the obligations
under the guarantee or other support arrangement.
“Copyrights” means any and all of the Borrower’s copyright rights, copyright applications,
copyright registrations and like protections in each work or authorship and derivative work thereof,
whether published or unpublished and whether or not the same also constitutes a trade secret, now
or hereafter existing, created, acquired or held.
“Delisting Event” means an event or circumstance as a result of which the Borrower’s shares of
capital stock cease to be listed, traded or publicly quoted on the Nasdaq Stock Market.
“Dollars,” “dollars” or use of the sign “$” means only lawful money of the United States and not
any other currency, regardless of whether that currency uses the “$” sign to denote its currency or
may be readily converted into lawful money of the United States.
“DSD Business” means NABC, Inc., NABC Properties, LLC, and their respective assets and
properties.
“DSD Disposition” means the Transfer (whether through asset sale or sale of capital stock,
membership units or other equity interests or otherwise) of the DSD Business in one or more
transactions so long as no Event of Default has occurred, is continuing or would exist after giving
effect to such transaction.
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“EBIT” means with respect to any fiscal period an amount equal to the sum of (a) Consolidated
Net Income of the Borrower and its Subsidiaries for such fiscal period, plus (b) in each case to the
extent deducted in the calculation of the Borrower’s Consolidated Net Income and without
duplication, (i) income tax expense for such period, plus (ii) Consolidated Total Interest Expense
paid or accrued during such period, all as determined in accordance with GAAP.
“Environmental Laws” means all laws, rules, regulations, orders and the like issued by any federal
state, local foreign or other governmental or quasi-governmental authority or any agency
pertaining to the environment or to any hazardous materials or wastes, toxic substances,
flammable, explosive or radioactive materials, asbestos or other similar materials.
“Equipment” means all present and future machinery, equipment, tenant improvements, furniture,
fixtures, vehicles, tools, parts and attachments in which Borrower has any interest.
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the
regulations thereunder.
“Event of Default” has the meaning assigned in Article 8.
“Extraordinary Receipts” means any cash or proceeds in excess of $250,000 for any single receipt
received by or paid to or for the account of any Person not in the ordinary course, including tax
refunds, pension plan reversions, proceeds of insurance, indemnity payments, any purchase price
adjustments, and cash or proceeds received in connection with a Casualty Event.
“First Day Orders” means all orders entered by the Bankruptcy Court on, or within three (3) days
of, the Petition Date, each of which shall be subject to the terms of the DIP Orders and shall be in
form and substance reasonably acceptable to the Lender.
“GAAP” means generally accepted accounting principles, consistently applied, as in effect from
time to time, provided, however, for all purposes of this Agreement and the other Loan Documents,
including negative covenants, financial covenants and component definitions, GAAP will be
deemed to treat operating leases and capital leases in a manner consistent with the treatment under
GAAP as in effect prior to the issuance by the Financial Accounting Standards Board on February
25, 2016 of Accounting Standards Update No. 2016-02.
“Guarantor” means each Debtor other than the Borrower, which as of the Closing Date includes
Morinda Holdings, Inc., a Utah corporation (“Morinda Holdings”), Morinda, Inc., a Utah
corporation (“Morinda”), and Ariix LLC, a Utah limited liability company (“Ariix”).
“Guaranty” means that certain Unlimited Guaranty of even date herewith made by each Guarantor
in favor of the Lender, as the same may be amended or modified from time to time.
“Indebtedness” means (a) all indebtedness for borrowed money or the deferred purchase price of
property or services, including without limitation reimbursement and other obligations with
respect to surety bonds and letters of credit (but excluding trade account payables in the ordinary
course of business), (b) all obligations evidenced by notes, bonds, debentures or similar
instruments, (c) all capital lease obligations, and (d) all Contingent Obligations.
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“Intellectual Property Collateral” means all of Borrower’s right, title, and interest in and to the
following:
(a)

Copyrights, Trademarks and Patents;

(b)

Any and all trade secrets, and any and all intellectual property rights in computer software
and computer software products now or hereafter existing, created, acquired or held;

(c)

Any and all design rights which may be available to Borrower now or hereafter existing,
created, acquired or held;

(d)

Any and all claims for damages by way of past, present and future infringement of any of
the rights included above, with the right, but not the obligation, to sue for and collect such
damages for said use or infringement of the intellectual property rights identified above;

(e)

All licenses or other rights to use any of the Copyrights, Patents or Trademarks, and all
license fees and royalties arising from such use to the extent permitted by such license or
rights;

(f)

All amendments, renewals and extensions of any of the Copyrights, Trademarks or Patents;
and

(g)

All proceeds and products of the foregoing, including without limitation all payments under
insurance or any indemnity or warranty payable in respect of any of the foregoing.

“Intercompany Debt” means Indebtedness of Subsidiaries owed to Borrower or any Guarantor in
an aggregate net amount not to exceed $1,200,000 at any time.
“Inventory” means all present and future inventory in which Borrower has any interest.
“Investment” means any beneficial ownership of (including stock, partnership or limited liability
company interest or other securities) any Person, or any loan, advance or capital contribution to
any Person.
“Investment Property” means all Securities (whether certificated or uncertificated), Security
Entitlements and Commodity Contracts of the Borrower.
“IRC” means the Internal Revenue Code of 1986, as amended, and the regulations thereunder.
“Lender Expenses” means the reasonable and documented out-of-pocket costs and expenses of
the Lender, including, without limitation, any fees, charges and disbursements of counsel.
“Lien” means any mortgage, lien, deed of trust, charge, pledge, security interest or other
encumbrance.
“Liquidity” means, as of the date of determination, the aggregate amount of unrestricted cash and
cash equivalents of the Borrower.
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“Loan Documents” means, collectively, this Agreement, any Guaranty, any Security Agreement,
any note or notes executed by Borrower in connection with this Agreement, and any other
document, instrument or agreement entered into in connection with this Agreement, all as amended
or extended from time to time.
“Material Adverse Effect” means (a) a material impairment in the perfection or priority of the
Lender’s Lien in the Collateral or in the value of such Collateral; (b) a material adverse change in
the business, operations, or condition (financial or otherwise) of Borrower; or (c) a material
impairment of the prospect of repayment of any portion of the Obligations; provided, however,
that no Material Adverse Effect shall be deemed to have occurred with respect to, or resulted from,
the Chapter 11 Cases or any Delisting Event.
“Material Subsidiary” is any Subsidiary of Borrower which, as of any date of determination,
which such date shall be the last day of each fiscal year, and on each date that this Agreement
remains outstanding thereafter, accounts for more than five percent (5%) of (i) consolidated total
revenue of Borrower and its Subsidiaries, on a trailing four (4) fiscal quarter basis, (ii) consolidated
total assets of Borrower and its Subsidiaries, or (iii) EBIT of Borrower and its Subsidiaries, on a
trailing four (4) fiscal quarter basis.
“Maturity Date” shall mean the earliest to occur of (i) the date that is ninety (90) days after the
Petition Date, (ii) the effective date of a plan of reorganization in the Chapter 11 Cases, (iii) closing
of the Sale, and (iv) the acceleration of the Obligations by the Lender pursuant to Section 9.2(a).
“Negotiable Collateral” means all of Borrower’s present and future letters of credit of which it is
a beneficiary, drafts, instruments (including promissory notes), securities, documents of title, and
chattel paper, and Borrower’s Books relating to any of the foregoing.
“Obligations” means all debt, principal, interest, the Lender Expenses, the Final Payment, and
other amounts owed to the Lender by Borrower pursuant to this Agreement or any other Loan
Document, whether absolute or contingent, due or to become due, now existing or hereafter
arising, including any interest, premiums or fees that accrue during the Chapter 11 Cases.
“Patents” means all of Borrower’s patents, patent applications and like protections including
without limitation improvements, divisions, continuations, renewals, reissues, extensions and
continuations-in-part of the same.
“Permitted Indebtedness” means:
(a)

Indebtedness of Borrower and its Subsidiaries in favor of the Lender arising under this
Agreement or any other Loan Document;

(b)

Indebtedness existing on the Closing Date and disclosed in the Schedule;

(c)

Indebtedness not to exceed $250,000 in the aggregate in any fiscal year of Borrower
secured by a lien described in clause (c) of the defined term “Permitted Liens,” provided
such Indebtedness does not exceed the lesser of the cost or fair market value of the
equipment financed with such Indebtedness;
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(d)

Indebtedness to trade creditors incurred in the ordinary course of business;

(e)

the Intercompany Debt;

(f)

Indebtedness incurred as a result of endorsing negotiable instruments received in the
ordinary course of business;

(g)

Indebtedness secured by Liens permitted under clauses (a) and (c) of the definition of
“Permitted Liens” hereunder;

(h)

Indebtedness in respect of interest rate, currency or commodity swap agreements, interest
rate cap agreements, interest rate collar agreements, or other agreements or arrangements
entered into in the ordinary course of business and designated to protect Borrower and its
Subsidiaries against fluctuation in interest rates, currency exchange rates or commodity
prices;

(i)

Contingent Obligations with respect to Indebtedness that otherwise constitutes Permitted
Indebtedness;

(j)

Extensions, refinancings and renewals of any items of Permitted Indebtedness, provided
that the principal amount is not increased or the terms modified to impose materially more
burdensome terms upon Borrower or its Subsidiary, as the case may be; and

(k)

Other Indebtedness in an aggregate principal amount not to exceed $250,000 at any time.

“Permitted Investment” means:
(a)

Investments existing on the Closing Date disclosed in the Schedule and Investments
existing on the Closing Date in Subsidiaries of the Borrower;

(b)

(i) Marketable direct obligations issued or unconditionally guaranteed by the United States
of America or any agency or any State thereof maturing within one (1) year from the date
of acquisition thereof, (ii) commercial paper maturing no more than one (1) year from the
date of creation thereof and currently having rating of at least A-2 or P-2 from either
Standard & Poor’s Corporation or Moody’s Investors Service, (iii) certificates of deposit
maturing no more than one (1) year from the date of investment therein, and (iv) money
market funds at least 95% of the assets of which constitute assets of the kinds described in
clauses (i) through (iii) of this clause (b);

(c)

(i) Investments of Subsidiaries in or to the Borrower; or (ii) Investments by any Debtor in
any other Debtor;

(d)

Investments constituting Intercompany Debt;

(e)

Investments not to exceed $100,000 in the aggregate in any fiscal year consisting of (i)
travel advances and employee relocation loans and other employee loans and advances in
the ordinary course of business, and (ii) loans to employees, officers or directors relating
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to the purchase of equity securities of Borrower or its Subsidiaries pursuant to employee
stock purchase plan agreements approved by Borrower’s Board of Directors;
(f)

Investments (including debt obligations) received in connection with the bankruptcy or
reorganization of customers or suppliers and in settlement of delinquent obligations of, and
other disputes with, customers or suppliers arising in the ordinary course of Borrower’s or
its Subsidiary’s business;

(g)

Investments consisting of notes receivable of, or prepaid royalties and other credit
extensions, to customers and suppliers who are not Affiliates, in the ordinary course of
business, provided that this subparagraph (g) shall not apply to Investments of Borrower
in any Subsidiary;

(h)

Investments consisting of the endorsement of negotiable instruments for deposit or
collection or similar transactions in the ordinary course of Borrower’s or its Subsidiary’s
business; and

(i)

Joint ventures or strategic alliances in the ordinary course of Borrower’s or its Subsidiary’s
business consisting of the non-exclusive licensing of technology, the development of
technology or the providing of technical support, provided that any cash Investments by
Borrower do not exceed $100,000 in the aggregate in any fiscal year.

“Permitted Liens” means the following:
(a)

Any Liens existing on the Closing Date and disclosed in the Schedule (excluding Liens to
be satisfied with the proceeds of the DIP Term Loans) or arising under this Agreement or
the other Loan Documents;

(b)

Liens for taxes, fees, assessments or other governmental charges or levies, either not
delinquent or being contested in good faith by appropriate proceedings and for which
Borrower maintains adequate reserves, provided that no notice of any such Lien has been
filed or recorded under the Internal Revenue Code of 1986, as amended, and the Treasury
Regulations adopted thereunder;

(c)

Liens not to exceed $250,000 in the aggregate (i) upon or in any Equipment acquired or
held by Borrower or any of its Subsidiaries to secure the purchase price of such Equipment
or indebtedness incurred solely for the purpose of financing the acquisition or lease of such
Equipment, or (ii) existing on such Equipment at the time of its acquisition, provided that
the Lien is confined solely to the property so acquired and improvements thereon, and the
proceeds of such Equipment;

(d)

statutory Liens such as carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s
or other like Liens arising in the ordinary course of business which are not overdue for a
period of more than thirty (30) days or which are being contested in good faith and by
appropriate proceedings diligently conducted; provided that adequate reserves with respect
thereto are maintained on the books of the applicable Person;
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(e)

Liens to secure payment of workers’ compensation, employment insurance, old-age
pensions, social security and other like obligations incurred in the ordinary course of
business (other than Liens imposed by ERISA);

(f)

deposits to secure the performance of bids, trade contracts and leases (other than
Indebtedness), statutory obligations, surety and appeal bonds, performance bonds and other
obligations of a like nature incurred in the ordinary course of business;

(g)

easements, rights-of-way, restrictions and other similar encumbrances affecting real
property which, in the aggregate, are not substantial in amount, and which do not in any
case materially detract from the value of the property subject thereto or materially interfere
with the ordinary conduct of the business of the applicable Person;

(h)

Any interest or title of a lessor, licensor or sublessor under any lease, license or sublease
entered into by Borrower or any Subsidiary in the ordinary course of business and covering
only the assets so leased, licensed or subleased;

(i)

Liens incurred in connection with the extension, renewal or refinancing of the indebtedness
secured by Liens of the type described in clauses (a) through (c) above, provided that any
extension, renewal or replacement Lien shall be limited to the property encumbered by the
existing Lien and the principal amount of the indebtedness being extended, renewed or
refinanced does not increase;

(j)

Liens arising from judgments, decrees or attachments in circumstances not constituting an
Event of Default under Sections 8.5 (Attachment) or 8.9 (Judgments);

(k)

other Liens affecting property with an aggregate fair value not to exceed $100,000;

(l)

Liens in favor of other financial institutions arising in connection with Borrower’s deposit
accounts held at such institutions to secured standard fees for deposit services charged by,
but not financing made available by such institutions, provided that the Lender has a
perfected security interest in the amounts held in such deposit accounts.

“Permitted Transfer” means the conveyance, sale, lease, license, transfer or disposition by
Borrower or any Subsidiary:
(a)

Of Inventory in the ordinary course of business;

(b)

Of non-exclusive licenses and similar arrangements for the use of the property of Borrower
or its Subsidiaries in the ordinary course of business;

(c)

Of worn-out or obsolete Equipment in the ordinary course of business;

(d)

consisting of Permitted Liens and Permitted Investments;

(e)

consisting of Distributions permitted under Section 7.6 of this Agreement;

(f)

Assets of the Borrower and the Debtors pursuant to a Sale;
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(g)

Consisting of the use or transfer of money or cash equivalents in the ordinary course of its
business (including the transfer of money by and among the Borrower and its Subsidiaries
in the ordinary course of business so long as such transfer is not otherwise in violation of
this Agreement or any Bankruptcy Court order or approval) for the payment of ordinary
course business expenses in a manner that is not prohibited by the terms of this Agreement
or the other Loan Documents or any Bankruptcy Court order or approval; provided that the
aggregate transfers to any Subsidiaries that are not Debtors shall not exceed $250,000;

(h)

Consisting of the DSD Disposition; and

(i)

Other assets of Borrower or its Subsidiaries that do not in the aggregate exceed $250,000.

“Person” means any individual, sole proprietorship, partnership, limited liability company, joint
venture, trust, unincorporated organization, association, corporation, institution, public benefit
corporation, firm, joint stock company, estate, entity or governmental agency.
“Proceeds” means all “proceeds” as such term is defined in Article 9 of the Code and, in any event,
shall include with respect to the Borrower, any consideration received from the sale, exchange,
license, lease or other disposition of any asset or property that constitutes Collateral, any value
received as a consequence of the possession of any Collateral and any payment received from any
insurer or other Person or entity as a result of the destruction, loss, theft, damage or other
involuntary conversion of whatever nature of any asset or property that constitutes Collateral, and
shall include (a) all cash and negotiable instruments received by or held on behalf of the Lender,
(b) any claim of the Borrower against any third party for (and the right to sue and recover for and
the rights to damages or profits due or accrued arising out of or in connection with) (i) past, present
or future infringement of any Patent now or hereafter owned by the Borrower, (ii) past, present or
future infringement or dilution of any Trademark now or hereafter owned by the Borrower or
injury to the goodwill associated with or symbolized thereby, (iii) past, present or future
infringement of any Copyright now or hereafter owned by the Borrower, (iv) past, present or future
infringement or misuse of any other Intellectual Property now or hereafter owned by the Borrower,
and (c) any and all other amounts from time to time paid or payable under or in connection with
any of the Collateral.
“Prohibited Territory” means any person or country listed by the Office of Foreign Assets Control
of the United States Department of Treasury as to which transactions between a United States
Person and that territory are prohibited.
“Responsible Officer” means each of the Chief Executive Officer, the Chief Operating Officer,
the Chief Financial Officer and the Controller of Borrower.
“Sale” means any sale pursuant to the Sale Order.
“Sale Documentation” means (i) the Stalking Horse APA, including any definitive documentation
related thereto and all annexes, exhibits, schedules thereof or (ii) any definitive documentation,
including any purchase agreement and all annexes, exhibits, schedules thereof, in respect of or
relating a Sale.
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“Sale Order” means an order of the Bankruptcy Court in form and substance reasonably acceptable
to the Lender, approving the sale of all or substantially all of the Debtors’ assets (other than the
DSD Business) free and clear of all liens and security interests in accordance with Section 363 of
the Bankruptcy Code to the Stalking Horse Bidder, which order shall be in full force and effect,
shall not have been vacated or reversed, shall not be subject to a stay, shall not have been amended,
supplemented or otherwise modified in any manner without the consent of the Lender.
“Schedule” means the schedule of exceptions attached hereto and approved by the Lender, if any.
“SOS Reports” means the official reports from the Secretaries of State of each state in which any
material Collateral is located, Chief Executive Office State and the Borrower State and other
applicable federal, state or local government offices identifying all current security interests filed
in the Collateral and Liens of record as of the date of such report.
“Stalking Horse Bidder” means DIP Financing, LLC, a Wyoming limited liability company, or
its assignee.
“Subordinated Debt” means any debt incurred by Borrower that is subordinated in writing to the
debt owing by Borrower to the Lender on terms reasonably acceptable to the Lender (and identified
as being such by Borrower and the Lender).
“Subsidiary” means any corporation, partnership or limited liability company or joint venture in
which (i) any general partnership interest or (ii) more than fifty percent (50%) of the stock, limited
liability company interest or joint venture of which by the terms thereof ordinary voting power to
elect the Board of Directors, managers or trustees of the entity, at the time as of which any
determination is being made, is owned by Borrower, either directly or through a Subsidiary.
“Trademarks” means any of the Borrower’s trademark and servicemark rights, whether registered
or not, applications to register and registrations of the same and like protections, and the entire
goodwill of the business of Borrower connected with and symbolized by such trademarks.
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EXHIBIT B
COLLATERAL DESCRIPTION
Terms used herein without definition in the Agreement that are defined in the Code have the
meanings given to them in the Code, including the following terms (which are capitalized herein):
Chattel Paper, Deposit Account, Commodity Contracts, Documents, Fixtures, Goods, Instruments,
Inventory, Securities, Security Entitlements, and Supporting Obligations.
All real and personal property, whether tangible or intangible, of Borrower whether presently
existing or hereafter created or acquired, and wherever located, including, but not limited to:
(a)

all real estate

(b)

all Accounts

(c)

all Chattel Paper

(d)

all Documents

(e)

all Equipment, Fixtures and Goods

(f)

all General Intangibles

(g)

all Instruments

(h)

all Inventory

(i)

all Investment Property

(j)

all Deposit Accounts

(k)

all Supporting Obligations

(l)

all books and records pertaining to the Collateral

(m)

all property or interests in property not otherwise set forth herein and

(n)

to the extent not otherwise included, all Proceeds and products of any and all of the
foregoing
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SCHEDULE
Permitted Indebtedness (Exhibit A to this Agreement)
1. Deferred purchase price owed to The Limu Company, LLC (“Limu”) in an amount not to
exceed $3,500,000 in connection with the purchase of assets from Limu pursuant to that certain
Asset Purchase and Sale Agreement dated as of May 31, 2019.
2. Deferred purchase price owed to Zennoa, LLC (“Zennoa”) in an amount not to exceed
$1,700,000 in connection with the purchase of assets from Zennoa pursuant to that certain
Asset Purchase and Sale Agreement dated as of November 27, 2019.
3. Revolving loan obtained from the Prepetition Lender in the original maximum principal
amount of $12,000,000 and all other Obligations (as defined in the Prepetition Loan
Agreement) pursuant to the Prepetition Loan Agreement and the Unlimited Guaranty dated as
of March 11, 2022 made by certain Debtors in favor the Prepetition Lender.
4. Prepetition unsecured indebtedness, including, without limitation, amounts owed by (a) Ariix
to Assurance Financial Services International pursuant to that certain Financing Partnership
Agreement dated as of July 17, 2017 and (b) the Borrower to Kwickclick, Inc. pursuant to that
certain Software Licensing and Exclusivity Agreement dated as of September 2, 2021.
Permitted Investments (Exhibit A to this Agreement)
None.
Permitted Liens (Exhibit A and Section 4.1 of this Agreement; Section 19(b) of the Guaranty)
1. Lien on all assets of the Borrower in favor of the Prepetition Lender. UCC Financing Statement
filed on March 11, 2022 in the State of Delaware naming the Borrower as debtor and the
Prepetition Lender as secured party; File No. 20222103331.
2. Lien on the outstanding equity interests of Morinda owned by Morinda Holdings in favor of
the Prepetition Lender. UCC Financing Statement filed on March 11, 2022 in the State of Utah
naming Morinda Holdings as debtor and the Prepetition Lender as secured party; Initial Filing
Number 220314853169-4.
3. Lien on the outstanding equity interests of Morinda Japan GK, Morinda Deutschland GmbH,
and NewAge Worldwide, Inc., in each case owned by Morinda in favor of the Prepetition
Lender. UCC Financing Statement filed on March 11, 2022 in the State of Utah naming
Morinda as debtor and the Prepetition Lender as secured party; Initial Filing Number
220314853168-7.
4. Lien on the outstanding equity interests of Ariix Ireland Limited, Ariix Italy S.R.L., and Ariix
Europe B.V., in each case owned by Ariix in favor of the Prepetition Lender. UCC Financing
Statement filed on March 11, 2022 in the State of Utah naming Ariix as debtor and the
Prepetition Lender as secured party; Initial Filing Number 220314853170-0.
5. Lien on certain computer equipment, peripherals, and other equipment leased to Ariix by Dell
Financial Services L.L.C. (“Dell Financial”) in favor of Dell Financial. UCC Financing
Statement filed on January 19, 2017 in the State of Utah naming Ariix as debtor and Dell
Financial as secured party; Initial Filing Number 509582201737.
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Litigation; Proceedings (Section 5.5 of this Agreement; Section 2(d) of the Guaranty)
1. In December 2020, after the Borrower’s acquisition of Ariix had already closed, the Borrower
engaged external counsel, accountants, and other advisors to independently investigate Ariix’s
international business practices, focusing on the legality under the Foreign Corrupt Practices
Act (“FCPA”) and certain local laws. Based on such investigation, the investigation team
identified conduct that potentially was in violation of the FCPA. In August 2021, the Borrower
made a voluntary self-disclosure to the U.S. Department of Justice (the “DOJ”) and the
Securities Exchange Commission (the “SEC”) about these items and the investigation. The
Borrower’s reporting to the DOJ and SEC is still ongoing and the Borrower has retained
external counsel to assist with and cooperate in the investigation. The Borrower cannot draw a
conclusion as to what potential remedies these agencies may seek.
2. On July 11, 2019, the SEC issued a subpoena to the Borrower, seeking documents. The
Borrower has employed outside counsel to coordinate production of documents to the SEC,
and has provided documents responsive to the subpoena. On February 18, 2022, the SEC sent
a second subpoena to the Borrower. The Borrower has employed outside counsel to coordinate
the response to this subpoena, and produced responsive documents. The SEC has taken
testimony of certain persons related to or employed by the Borrower. On June 15, 2022, the
Borrower entered a tolling agreement with the SEC, whereby any statute of limitations
applicable to an action against the Borrower would be tolled for the period of June 1, 2022
through August 30, 2022. The Borrower is currently in communications with the SEC to reach
a pre-Wells and pre-litigation settlement with the SEC.
Taxes (Sections 5.7 and 6.4 of this Agreement)
As of the Petition Date, Borrower estimates that the Debtors will owe approximately $320,000 in
taxes and fees to various taxing authorities, which consist of approximately (1) $280,000 in
franchise taxes (of which approximately $271,000 is due to the Delaware taxing authority),
(2) $15,000 in income taxes, (3) $25,000 in property taxes, and (4) $400 in transit taxes. The
Debtors also owe approximately $488,000 in deferred Social Security tax that is not due until
December 31, 2022, which deferral was permitted or obtained pursuant to the Coronavirus Aid,
Relief, and Economic Security Act.
Material Agreements (Section 5.10 of this Agreement)
None.
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UNCONDITIONAL GUARANTY
This continuing Unconditional Guaranty (“Guaranty”) is entered into as of August 30, 2022, by each of
MORINDA HOLDINGS, INC., a Utah corporation, MORINDA, INC., a Utah corporation, and ARIIX LLC, a Utah
limited liability company (individually and collectively, jointly and severally, “Guarantor”), in favor of DIP
FINANCING, LLC, a Wyoming limited liability company, or its assignee (“Lender”).
RECITALS
A.
Concurrently herewith, Lender and NewAge, Inc., a Delaware corporation (“Borrower”), are
entering into that certain Senior Secured Debtor-In-Possession Term Loan Agreement dated as of the date hereof (as
amended, restated, supplemented, or otherwise modified from time to time, the “Loan Agreement”), pursuant to which
Lender has agreed to make certain advances of money and to extend certain financial accommodations to Borrower
(collectively, the “Loans”), subject to the terms and conditions set forth therein. Capitalized terms used but not
otherwise defined herein shall have the meanings given them in the Loan Agreement.
B.
In consideration of the agreement of Lender to make the Loans to Borrower under the Loan
Agreement, Guarantor is willing to guaranty the full payment and performance by Borrower of all of its obligations
thereunder and under the other Loan Documents, all as further set forth herein.
C.
Guarantor is a Subsidiary of Borrower and will obtain substantial direct and indirect benefit from
the Loans made by Lender to Borrower under the Loan Agreement.
NOW, THEREFORE, to induce Lender to enter into the Loan Agreement, and for other good and valuable
consideration, the receipt and adequacy of which are hereby acknowledged, and intending to be legally bound,
Guarantor hereby represents, warrants, covenants and agrees as follows:
Section 1. Guaranty.
(a)
In consideration of the foregoing, Guarantor hereby irrevocably, absolutely and
unconditionally, jointly and severally, guarantees to Lender the prompt and complete payment and performance
when due (whether at stated maturity, by acceleration or otherwise) of all Obligations. Guarantor agrees that it shall
execute such other documents or agreements and take such action as Lender shall reasonably request to effect the
purposes of this Guaranty.
(b)
These obligations are independent of Borrower’s obligations and separate actions may be
brought against Guarantor (whether action is brought against Borrower or any other Guarantor or whether Borrower
or any other Guarantor is joined in the action). Each Guarantor waives the benefit of any statute of limitations affecting
its liability hereunder or the enforcement thereof, to the extent permitted by law. Guarantor’s liability under this
Guaranty is unconditional and not contingent upon the genuineness, validity, regularity and enforceability of the Loan
Agreement.
(c)

This Guaranty is a guaranty of payment and not of collection.

Section 2. Representations and Warranties. Guarantor hereby represents and warrants that:
(a)
Guarantor is a limited liability company or corporation duly existing and in good standing
under the laws of the jurisdiction of its formation or incorporation.
(b)
The execution, delivery and performance by Guarantor of this Guaranty (i) are within
Guarantor’s powers and have been duly authorized by all necessary action; (ii) do not contravene Guarantor’s
organizational documents; (iii) do not require any authorization or approval or other action by, or any notice to or
filing with, any governmental authority (except where the failure to obtain any such authorization or approval or
other action would not reasonably be expected to cause a material adverse effect on the ability of Guarantor to
perform its obligations under this Guaranty) or any other Person under any material indenture, mortgage, deed of
trust, lease, agreement or other instrument to which Guarantor is a party or by which Guarantor or any of its property
is bound, except such as have been obtained or made or otherwise pursuant to Bankruptcy Court order or approval;
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and (iv) do not result in the imposition or creation of any Lien upon any property of Guarantor, other than the Lien
created pursuant to this Guaranty.
(c)
This Guaranty is a valid and binding obligation of Guarantor, enforceable against
Guarantor in accordance with its terms, except as the enforceability thereof may be subject to or limited by bankruptcy,
insolvency, reorganization, arrangement, moratorium or other similar laws relating to or affecting the rights of
creditors generally.
(d)
Except for the Chapter 11 Cases or as otherwise set forth on the Schedule, there is no
action, suit or proceeding affecting Guarantor pending or threatened before any court, arbitrator, or governmental
authority, domestic or foreign, which could reasonably be expected to have a material adverse effect on the ability of
Guarantor to perform its obligations under this Guaranty.
(e)
Guarantor’s obligations hereunder are not subject to any offset or defense against Lender
or Borrower of any kind.
(f)
Except with respect to or resulting from the Chapter 11 Cases, there has not been a
material adverse change in the financial condition of Guarantor since the Closing Date.
(g)
Each DIP Order is, following the entry thereof, effective to create in favor of the Lender,
a legal, valid, binding and enforceable perfected super-priority priming security interest in the Collateral of the
Guarantor (which shall not include the Chinese Accounts, if applicable) without the necessity of the execution or
filing of mortgages, security agreements, pledge agreements, financing statements or other agreements or
documents.
Section 3. Covenants. Guarantor covenants, warrants, and represents to Lender that:
(a)
All representations and warranties contained in this Guaranty shall be true at the time of
Guarantor’s execution of this Guaranty, and shall continue to be true in all material respects on and as of the Second
Interim Funding Date and the Final Funding Date, in each case except to the extent any such representation and
warranty is expressly made as of an earlier date.
(b)

[Reserved].

(c)
Guarantor shall not create, incur, assume, guarantee or be or remain liable with respect to
any Indebtedness, other than Permitted Indebtedness, or prepay any Indebtedness or take any actions which impose
on Guarantor an obligation to prepay any Indebtedness, except Indebtedness to Lender.
(d)
Guarantor shall not create, incur, assume or allow any Lien with respect to any of its
property, or assign or otherwise convey any right to receive income, including the sale of any Accounts, or permit any
of its Material Subsidiaries to do so, except for Permitted Liens, or covenant to any other Person that Guarantor in
the future will refrain from creating, incurring, assuming or allowing any Lien with respect to any of Guarantor’s
property, except in connection with any document or instrument governing Permitted Liens provided that any such
restriction contained therein relates only to the asset or assets subject to such Permitted Liens.
(e)
Guarantor shall not pay any dividends or make any other distribution or payment on
account of or in redemption, retirement or purchase of any capital stock, except Guarantor may make distributions
(i) to a member of Guarantor in an amount no greater than necessary to permit such member to pay federal, state,
and local taxes at a rate equal to the highest marginal combined federal, state and local tax rate imposed upon such
member for taxes then due and owing by such member or (ii) to the Borrower or other Guarantors.
Section 4. [Reserved]
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Section 5. General Waivers. Except as otherwise set forth in any Bankruptcy Court order or approval,
Guarantor waives:
(a)
Any right to require Lender to (i) proceed against Borrower or any other person;
(ii) proceed against or exhaust any security or (iii) pursue any other remedy. Lender may exercise or not exercise
any right or remedy it has against Borrower or any security it holds (including the right to foreclose by judicial or
nonjudicial sale) without affecting Guarantor’s liability hereunder.
(b)
Any defenses from disability or other defense of Borrower or from the cessation of
Borrower’s liabilities (other than the defense that full payment of the Obligations has been made).
(c)
Any setoff, defense or counterclaim against Lender (other than the defense that full
payment of the Obligations has been made).
(d)
Any defense from the absence, impairment or loss of any right of reimbursement or
subrogation or any other rights against Borrower. Until Borrower’s obligations to Lender have been paid, Guarantor
has no right of subrogation or reimbursement or other rights against Borrower.
(e)

Any right to enforce any remedy that Lender has against Borrower.

(f)

Any rights to participate in any security held by Lender.

(g)
Any demands for performance, notices of nonperformance or of new or additional
indebtedness incurred by Borrower to Lender. Guarantor is responsible for being and keeping itself informed of
Borrower’s financial condition.
(h)
The benefit of any act or omission by Lender which directly or indirectly results in or
aids the discharge of Borrower from any of the Obligations by operation of law or otherwise.
Section 6. Real Property Security Waiver. Guarantor acknowledges that, to the extent Guarantor has or
may have rights of subrogation or reimbursement against Borrower for claims arising out of this Guaranty, those rights
may be impaired or destroyed if Lender elects to proceed against any real property security of Borrower by
non-judicial foreclosure. That impairment or destruction could, under certain judicial cases and based on equitable
principles of estoppel, give rise to a defense by Guarantor against its obligations under this Guaranty. Guarantor
waives that defense and any others arising from Lender’s election to pursue non-judicial foreclosure.
Section 7. Reinstatement. Notwithstanding any provision of the Loan Agreement to the contrary, the
liability of Guarantor hereunder shall be reinstated and revived and the rights of Lender shall continue if and to the
extent that for any reason any payment of any Obligation by or on behalf of Guarantor or Borrower is rescinded or
must be otherwise restored by Lender, whether as a result of any proceedings in bankruptcy or reorganization or
otherwise, all as though such amount had not been paid. The determination as to whether any such payment must be
rescinded or restored shall be made by Lender in its sole discretion; provided, however, that if Lender chooses to
contest any such matter at the request of Guarantor, Guarantor agrees to indemnify and hold harmless Lender from all
costs and expenses (including, without limitation, reasonable attorneys’ fees) of such litigation. To the extent any such
payment of Obligations is rescinded or restored, Guarantor’s obligations hereunder shall be revived in full force and
effect without reduction or discharge for that payment. Guarantor’s obligations under this Section 7 shall survive
termination of this Guaranty.
Section 8. No Waiver; Amendments. No failure on the part of Lender to exercise, no delay in exercising
and no course of dealing with respect to, any right hereunder shall operate as a waiver thereof; nor shall any single
or partial exercise of any right hereunder preclude any other or further exercise thereof or the exercise of any other
right. The remedies herein provided are cumulative and not exclusive of any remedies provided by law. This
Guaranty may not be amended or modified except by written agreement between Guarantor and Lender, and no
consent or waiver hereunder shall be valid unless in writing and signed by Lender.
Section 9. Compromise and Settlement. No compromise, settlement, release, renewal, extension,
indulgence, change in, waiver or modification of any of the Obligations or the release or discharge of Borrower from
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the performance of any of the Obligations shall release or discharge Guarantor from this Guaranty or the performance
of the obligations hereunder.
Section 10. Notice. Any notice or other communication herein required or permitted to be given shall be in
writing and may be delivered in person or sent by email, overnight courier, or by United States mail, registered or
certified, return receipt requested, postage prepaid and addressed as follows:
If to Guarantor:

See signature block

If to Lender:

DIP Financing, LLC
c/o Steven M. Berman
Shumaker, Loop & Kendrick, LLP
101 E. Kennedy Blvd., Ste. 2800
Tampa, FL 33602
Email: sberman@shumaker.com

or at such other address as may be substituted by notice given as herein provided. Every notice, demand, request,
consent, approval, declaration or other communication hereunder shall be deemed to have been duly given or served
on the date on which personally delivered or sent by facsimile transmission or three (3) Business Days after the
same shall have been deposited in the United States mail. If sent by overnight courier service, the date of delivery
shall be deemed to be the next Business Day after deposited with such service.
Section 11. Entire Agreement. This Guaranty constitutes and contains the entire agreement of the parties
and supersedes any and all prior and contemporaneous agreements, negotiations, correspondence, understandings and
communications between Guarantor and Lender, whether written or oral, respecting the subject matter hereof.
Section 12. Severability. If any provision of this Guaranty is held to be unenforceable under applicable law
for any reason, it shall be adjusted, if possible, rather than voided in order to achieve the intent of Guarantor and
Lender to the extent possible. In any event, all other provisions of this Guaranty shall be deemed valid and
enforceable to the full extent possible under applicable law.
Section 13. Subordination of Indebtedness. Any indebtedness or other obligation of Borrower now or
hereafter held by or owing to Guarantor is hereby subordinated in time and right of payment to all obligations of
Borrower to Lender, except as such indebtedness or other obligation is expressly permitted to be paid under the
Loan Agreement. Notwithstanding the foregoing, such indebtedness or other obligation of Borrower now or
hereafter held by or owing to Guarantor may be paid at any time no Event of Default of exists.
Section 14. Payment of Expenses. Guarantor shall pay, promptly on demand, all Expenses incurred by
Lender in defending and/or enforcing this Guaranty. For purposes hereof, “Expenses” shall mean reasonable and
documented out-of-pocket costs and expenses (including reasonable and documented fees and disbursements of any
law firm or other external counsel) for defending and/or enforcing this Guaranty (including those incurred in
connection with appeals or proceedings by or against any Guarantor under the United States Bankruptcy Code, or
any other bankruptcy or insolvency law, including assignments for the benefit of creditors, compositions, extensions
generally with its creditors, or proceedings seeking reorganization, arrangement, or other relief).
Section 15. Assignment. This Guaranty shall be binding upon and inure to the benefit of Guarantor and
Lender and their respective successors and assigns, except that Guarantor shall not have the right to assign its rights
hereunder or any interest herein without the prior written consent of Lender, which may be granted or withheld in
Lender’s sole discretion. Any such purported assignment by Guarantor without Lender’s written consent shall be
void.
Section 16. Choice Of Law And Venue; Jury Trial Waiver; Judicial Reference. Delaware law governs
the Loan Documents and this Guaranty without regard to principles of conflicts of law. Guarantor and the Lender
each submit to the exclusive jurisdiction of the Bankruptcy Court; provided, however, that nothing in this Guaranty
shall be deemed to operate to preclude the Lender from bringing suit or taking other legal action in any other
jurisdiction to realize on the Collateral or any other security for the Obligations, or to enforce a judgment or other
court order in favor of the Lender. Guarantor expressly submits and consents in advance to such jurisdiction in any
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action or suit commenced in any such court, and Guarantor hereby waives any objection that it may have based upon
lack of personal jurisdiction, improper venue, or forum non conveniens and hereby consents to the granting of such
legal or equitable relief as is deemed appropriate by such court. Guarantor hereby waives personal service of the
summons, complaints, and other process issued in such action or suit and agrees that service of such summons,
complaints, and other process may be made by registered or certified mail addressed to Guarantor at the address set
forth in, or subsequently provided by Guarantor in accordance with the notice requirement herein and that service so
made shall be deemed completed upon the earlier to occur of Guarantor’s actual receipt thereof or three (3) days
after deposit in the U.S. mails, proper postage prepaid.
Section 17. GUARANTOR AND LENDER EACH WAIVE THEIR RIGHT TO A JURY TRIAL OF
ANY CLAIM OR CAUSE OF ACTION ARISING OUT OF OR BASED UPON THIS GUARANTY, THE
OTHER LOAN DOCUMENTS OR ANY CONTEMPLATED TRANSACTION, INCLUDING CONTRACT,
TORT, BREACH OF DUTY AND ALL OTHER CLAIMS. THIS WAIVER IS A MATERIAL
INDUCEMENT FOR BOTH PARTIES TO ENTER INTO THIS GUARANTY. EACH PARTY HAS
REVIEWED THIS WAIVER WITH ITS COUNSEL.
Section 18. Counterparts; Signatures. This Guaranty may be executed in two or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one instrument. In the event that any
signature is delivered by facsimile transmission or by e-mail delivery of a “.pdf” format data file, such signature shall
create a valid and binding obligation of the party executing this Guaranty (or on whose behalf such signature is
executed) with the same force and effect as if such facsimile or “.pdf” signature page were an original hereof.
Section 19. Creation Of Security Interest.
(a)
Priority. Subject to Bankruptcy Court order or approval, Borrower and Guarantor will
seek approval of a super-priority administrative expense for the DIP Facility consistent with 11 U.S.C. § 364(c)(1).
(b)
Grant of Security Interest. Subject to Bankruptcy Court order or approval, and subject
to the Carve Out, Guarantor grants and pledges to the Lender a continuing security interest in the Collateral to secure
prompt repayment of any and all Obligations and to secure prompt performance by Guarantor of each of its covenants
and duties under the Loan Documents. Except for the Carve Out and as set forth in the Schedule and Permitted Liens
which are permitted to have priority pursuant to the terms thereof or applicable law, such security interest constitutes a
valid, first priority security interest, which is a priming security interest consistent with 11 U.S.C. § 364(d)(1), in the
presently existing Collateral, and will constitute a valid, first priority security interest in later-acquired Collateral.
Notwithstanding any termination of this Guaranty or the Loan Agreement, the Lender’s Lien on the Collateral shall
remain in effect for so long as any Obligations are outstanding. Upon payment in full of the Obligations (other than
contingent or inchoate obligations for which no claim has been made) to the Lender (“Payment in Full”), the Loan
Agreement and the security interests granted thereunder and under any other Loan Document shall be automatically,
immediately and irrevocably terminated without any further action by any Person. Upon request by the Borrower (and
at the sole expense of the Borrower) upon Payment in Full, the Lender will take all reasonable action and do all things
reasonably necessary, including, without limitation, filing UCC termination statements and executing termination
letters, to release the security interests granted to it hereunder and under the Loan Agreement and other Loan
Documents and to return to Borrower or its designee any Collateral then in the Lender’s possession.
(c)
Perfection of Security Interest. Guarantor authorizes the Lender to file at any time
financing statements, continuation statements, and amendments thereto that (i) either specifically describe the
Collateral or describe the Collateral as all assets of Guarantor of the kind pledged hereunder, and (ii) contain any other
information required by the Code for the sufficiency of filing office acceptance of any financing statement,
continuation statement, or amendment, including whether Guarantor is an organization, the type of organization and
any organizational identification number issued to Guarantor, if applicable. Any such financing statements may be
filed by the Lender at any time in any jurisdiction whether or not Article 9 of the Code is then in effect in that
jurisdiction. Guarantor shall from time to time endorse and deliver to the Lender, at the request of the Lender, all
Negotiable Collateral (other than Guarantor’s Books) and other documents that the Lender may reasonably request, in
form satisfactory to the Lender, to perfect and continue perfection of the Lender’s security interests in the Collateral.
(d)
Carve Out. Notwithstanding anything to the contrary herein, the Carve Out shall be
senior to all liens and claims securing the DIP Facility, and all other forms of adequate protection, liens, or claims
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securing the Obligations. For the avoidance of doubt, the liens and claims granted to the Lender in the Interim DIP
Order, any Final DIP Order, this Guaranty, and related documents are all subject to the Carve Out.
(e)
Right to Inspect. The Lender (through any of its officers, employees, or agents) shall
have the right, upon reasonable prior notice, from time to time during Guarantor’s usual business hours but no more
than once a month (unless an Event of Default has occurred and is continuing), to inspect Guarantor’s Books and to
make copies thereof and to check, test, and appraise the Collateral in order to verify Guarantor’s financial condition or
the amount, condition of, or any other matter relating to, the Collateral. The foregoing notwithstanding, the Lender
may appoint its representative to be included on internal transmissions and dissemination of any and all financial
reports, data and other information.
(f)
DIP Orders. Notwithstanding anything to the contrary in this Guaranty or any other
Loan Document, the Guarantor expressly agrees and acknowledges that the Lender’s liens and security interests on the
Collateral and rights to the Collateral shall be fully created, granted, perfected and otherwise enforceable pursuant to
the DIP Orders and that the Lender may rely (and the Guarantor and each Debtor expressly consents to such reliance)
solely and exclusively on the DIP Orders with respect to the creation, granting, perfection and enforceability of their
security interests, liens, and rights to the Collateral.
(g)
Collateral Definition. As used in this Guaranty, “Collateral” means the property of the
Guarantor described on Exhibit A attached hereto and all Negotiable Collateral and Intellectual Property Collateral to
the extent not described on Exhibit A, except (i) to the extent any such property is nonassignable by its terms (or a Lien
may not be granted therein) without the consent of the licensor thereof or another party (but only to the extent such
prohibition on transfer is enforceable under applicable law, including, without limitation, Sections 9406 and 9408 of
the Code), (ii) any property with respect to which the granting of a security interest therein is contrary to applicable
law or contractual obligations, or would otherwise result in the abandonment, invalidation, unenforceability, or other
impairment of any right, title, or interest of the Debtor therein, provided that upon the cessation of any such restriction
or prohibition, such property shall automatically become part of the Collateral, (iii) to the extent any such property
constitutes the capital stock of a controlled foreign corporation (as defined in the IRC), capital stock in excess of sixty
five percent (65%) of the voting power of all classes of capital stock of such controlled foreign corporations entitled to
vote to the extent that the pledge of any greater percentage would result in material adverse tax consequences to the
Guarantor; (iv) any United States intent-to-use trademark applications to the extent that, and solely during the period in
which the grant of a security interest therein would impair the validity or enforceability of or render void or result in
the cancellation of, any registration issued as a result of such intent-to-use trademark applications under applicable
law; provided that upon submission and acceptance by the U.S. Patent and Trademark Office of an amendment to
allege pursuant to 15 U.S.C. Section 1060(a) or any successor provision, such intent- to-use trademark application
shall be considered Collateral; (v) the Chinese Accounts or cash held therein; (vi) any of the Guarantor’s claims and
causes of actions under chapter 5 of the Bankruptcy Code (collectively, the “Avoidance Actions”) (but not any
proceeds or property recovered in respect of any Avoidance Actions); and (vii) for the avoidance of doubt any assets of
the DSD Business provided that in no case shall the definition of “Collateral” exclude any Accounts, proceeds of the
disposition of any property (unless such proceeds are property of the type described in the foregoing clauses (i)
through (iv)), or general intangibles consisting of rights to payment; provided further that in no case shall the definition
of “Collateral” exclude any property or assets of the Guarantor to the extent that the provisions of the Bankruptcy Code
or the DIP Orders override any provisions (either under applicable law or contractual obligations) that would otherwise
render such property or assets as excluded.
Section 20. Bankruptcy Court Approval. Notwithstanding anything to the contrary herein, this Guaranty,
the Obligations and all other obligations, agreements, covenants, terms, conditions, rights or remedies of the parties
hereto are subject to Bankruptcy Court order or approval, and shall not be effective until the Interim DIP Order is
entered by the Bankruptcy Court.
[Balance of Page Intentionally Left Blank]
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This Guaranty is executed as of the date first above written.
GUARANTOR:
Address for each Guarantor:

MORINDA HOLDINGS, INC.

c/o NewAge, Inc.
7158 S. FLSmidth Drive, Suite 250
Midvale UT 84047
Attn: Lawrence Perkins,
Chief Restructuring Officer
Email: lperkins@scpllc.com

By:
Name: Lawrence Perkins
Title: Chief Restructuring Officer

MORINDA, INC.
By:
Name: Lawrence Perkins
Title: Chief Restructuring Officer

ARIIX LLC
By:
Name: Lawrence Perkins
Title: Chief Restructuring Officer

[Signature Page to Unconditional Guaranty]
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MORINDA HOLDINGS, INC., MORINDA, INC., and ARIIX LLC
DIP FINANCING, LLC
EXHIBIT A
COLLATERAL DESCRIPTION

Terms used herein without definition in the Guaranty that are defined in the Code have the meanings given to them in
the Code, including the following terms (which are capitalized herein): Chattel Paper, Deposit Account, Commodity
Contracts, Documents, Fixtures, Goods, Instruments, Inventory, Securities, Security Entitlements, and Supporting
Obligations
All real and personal property, whether tangible or intangible, of each Guarantor whether presently existing or hereafter
created or acquired, and wherever located, including, but not limited to:
(a)

all real estate

(b)

all Accounts

(c)

all Chattel Paper

(d)

all Documents

(e)

all Equipment, Fixtures and Goods

(f)

all General Intangibles

(g)

all Instruments

(h)

all Inventory

(i)

all Investment Property

(j)

all Deposit Accounts

(k)

all Supporting Obligations

(l)

all books and records pertaining to the Collateral

(m)

all property or interests in property not otherwise set forth herein and

(n)

to the extent not otherwise included, all Proceeds and products of any and all of the foregoing
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Forecast for Week Ended
9/16/2022
9/23/2022

9/2/2022

9/9/2022

Collections:
Social Selling
Intercompany Inflows
Total Collections

560,000
608,659
1,168,659

560,000
640,000
1,200,000

560,000
620,000
1,180,000

Disbursements
Operating Disbursements
Payroll, Payroll Tax & 401K
Contractors
Sales Commissions
Rent & Utilities
Professional Services
Insurance
Credit Card
Vendor Payments (Social Selling)
Vendor Payments (DSD)
Intercompany Outflows
Taxes
Loan Repayment/Cash Interest
Other
Total Operating Disbursements

22,063
447,200
90,461
148,904
192,000
450,000
365,000
281,500
68,000
60,000
2,125,127

783,324
15,063
349,040
5,469
94,595
450,000
530,000
30,000
2,257,490

(956,468)

(1,057,490)

Net Cash Flow from Operations
Non-Operating Disbursements
Restructuring Professional Fees
Estimate for Ordinary Course Professionals
Trustee Fees
Total Non-Operating Disbursements
Total Disbursements
Net Cash Flow before Priority Claims

-

560,000
1,770,000
2,330,000

595,000
520,000
1,115,000

630,000
70,000
700,000

7,000
349,040
11,353
155,899
450,000
720,000
30,000
1,723,292

783,324
15,065
349,040
59,093
80,000
450,000
275,000
202,500
30,000
2,244,021

7,002
349,040
7,944
156,200
192,000
450,000
430,000
9,000
30,000
1,631,186

764,575
15,069
363,355
54,425
94,595
450,000
200,000
150,000
68,000
170,000
2,330,018

382,287
7,004
377,670
150,000
192,000
50,000
30,000
1,188,961

2,713,510
88,264
2,584,385
228,744
880,192
576,000
2,700,000
2,520,000
693,000
136,000
380,000
13,500,095

(543,292)

85,979

(1,630,018)

(1,188,961)

(5,806,436)

2,358,000
540,000
2,898,000

4,031,000
360,000
166,313
4,557,313

6,389,000
900,000
166,313
7,455,313

5,228,018

5,746,274

20,955,408

(4,528,018)

(5,746,274)

(13,261,749)

1,463,496

3,253,496

-

1,723,292

(956,468)

(1,057,490)

(543,292)

Net Cash Flow from All Activities

(2,656,469)

Beginning Book Balance

1,955,665

Ending Book Balance

(700,803)

Total Forecast
8/27- post 10/7

10/7/2022

2,257,490

1,700,000

Tail Forecast
Post 10/7

9/30/2022

2,125,127

Estimate for Potential Priority Claims
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15,000

-

2,244,021

(516,186)
1,631,186

-

3,465,000
4,228,659
7,693,659

85,979

(516,186)

-

75,000

85,979

(591,186)

(4,528,018)

(7,209,770)

(16,515,245)

-

(1,072,490)

(543,292)

(700,803)

(1,773,293)

(2,316,585)

(2,230,606)

(2,821,792)

(7,349,810)

1,955,665

(1,773,293)

(2,316,585)

(2,230,606)

(2,821,792)

(7,349,810)

(14,559,580)

(14,559,580)
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9/2/2022

9/9/2022

ProForma Financing Rollforward
Beginning Book Balance
Net cash Flow

1,955,665
(2,656,469)

3,299,197
(1,072,490)

DIP Financing (OID/Fees TBD)

4,000,000

Ending Book Balance after Financing

3,299,197
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Forecast for Week Ended
9/16/2022
9/23/2022
2,226,707
(543,292)

2,226,707

1,683,415
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1,683,415
85,979
1,769,394
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9/30/2022

10/7/2022

Tail Forecast
Post 10/7

Total Forecast
8/27- post 10/7

1,769,394
(591,186)

6,178,208
(4,528,018)

1,650,190
(7,209,770)

1,955,665
(16,515,245)

7,000,000

16,000,000

1,440,420

1,440,420

5,000,000
6,178,208

1,650,190
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re:

Chapter 11

NEWAGE, INC., et al.,1

Case No. 22-10819 (LSS)
Debtors.

(Joint Administration Requested)

DECLARATION OF JAY WEINBERGER IN SUPPORT OF THE MOTION OF
THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDER (I) AUTHORIZING
THE DEBTORS TO OBTAIN POSTPETITION FINANCING, (II) AUTHORIZING
THE DEBTORS TO USE CASH COLLATERAL, (III) GRANTING LIENS AND
SUPERPRIORITY CLAIMS, (IV) MODIFYING THE AUTOMATIC STAY, AND
(V) SCHEDULING A FINAL HEARING
Pursuant to 28 U.S.C. § 1764, Jay Weinberger, declares as follows under the penalty of
perjury:
1.

I am a Managing Director in the Financial Restructuring Group of Houlihan Lokey

Capital, Inc. (“Houlihan”) (NYSE: HLI), a financial advisory services and investment banking
firm with offices at 245 Park Ave., 32nd Floor, New York, New York 10167. I am duly authorized
to execute this declaration (the “Declaration”) on behalf of Houlihan. Unless otherwise stated,
the facts set forth in the Declaration are based on my personal knowledge, information provided
to me by other employees of Houlihan and records kept in the ordinary course of business by
Houlihan, information provided to me by or on behalf of the above-captioned debtors (the
“Debtors”), including directors, officers, and other advisors to the Debtors, and records kept in
the ordinary course of business by the Debtors and provided by the Debtors or their representatives
to Houlihan, or my views and beliefs, including as based upon my experience and knowledge of

The last four digits of each of the Debtors’ federal tax identification number are NewAge, Inc. (2263), Ariix, LLC
(9011), Morinda Holdings, Inc. (9756), and Morinda, Inc. (9188). The Debtors’ address is 7158 S. FLSmidth Dr.,
Suite 250, Midvale, Utah 84047.
1
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the Debtors’ businesses and financial condition. If I were called to testify, I would testify
competently to the facts discussed herein on that basis.
2.

The Declaration is being submitted in connection with the Motion of the Debtors

for Entry of Interim and Final Orders (I) Authorizing the Debtors to Obtain Postpetition
Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and
Superpriority Claims, (IV) Modifying the Automatic Stay, and (V) Scheduling a Final Hearing (the
“DIP Motion”),2 which seeks, among other things, entry of an order approving (1) a proposed $16
million senior secured postpetition financing on a priming, superpriority basis (the “DIP Facility”)
and (2) the postpetition use of Cash Collateral.3
3.

In particular, I submit the Declaration in support of my view that the DIP Facility

is the (1) product of an arm’s-length, good-faith negotiation process and (2) best available
postpetition financing option for the Debtors in light of the marketing process described below and
under the circumstances.
Background and Qualifications
4.

Houlihan is a publicly traded, internationally recognized investment banking and

financial advisory firm with expertise in mergers and acquisitions, capital markets, financial
restructuring, valuation and strategic consulting. The firm serves corporations, institutions, and
governments worldwide from twenty-three (23) offices located in the United States, Europe, and
the Asia-Pacific region. In 2021, Houlihan was ranked as the No. 1 M&A advisor for U.S.
transactions, according to Refinitiv (formerly Thompson Reuters). Houlihan is one of the leading

2

Capitalized terms used but not defined herein have the meanings given to such terms in the DIP Motion.

3

The material terms of the proposed DIP Facility are set forth in detail in the DIP Motion. For the avoidance of doubt,
any description of the proposed terms of the DIP Facility herein or in the DIP Motion is qualified in its entirety by
reference to the Interim DIP Order and the DIP Loan Documents, as applicable.
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providers of M&A fairness opinions and has the largest worldwide financial restructuring practice
of any investment bank. Houlihan annually serves more than 1,000 clients ranging from closely
held companies to Global 500 corporations.
5.

Houlihan’s Financial Restructuring Group, which has approximately 300

professionals, is one of the leading advisors and investment bankers to debtors, secured and
unsecured creditors, acquirers, and other parties in interest involved in financially troubled
companies requiring complex financial restructurings, both in and outside of bankruptcy.
Houlihan has represented debtors in some of the largest restructuring cases in the United States,
including: In re Seadrill Ltd., Case No. 21-30427 (DRJ) (Bankr. S.D. Tex. Feb. 10, 2021); In re
Fieldwood Energy LLC, Case No. 20-33948 (MI) (Bankr. S.D. Tex. Aug. 3, 2020); In re
Chesapeake Energy Corp., Case No. 20-33233 (DRJ) (Bankr. S.D. Tex. June 28, 2020); In re
Skillsoft Corp., Case No. 20-11532 (MFW) (Bankr. D. Del. June 14, 2020) In re Neiman Marcus
Grp. Ltd LLC, Case No. 20-32519 (DRJ) (Bankr. S.D. Tex. May 7, 2020); In re Bristow Grp. Inc.,
Case No. 19-32713 (DRJ) (Bankr. S.D. Tex. May 11, 2019); and In re SandRidge Energy, Inc.,
Case No. 16-32488 (DRJ) (Bankr. S.D. Tex. May 16, 2016).
6.

During the course of my career at Houlihan, I have advised both debtors and

creditors in financial restructurings and distressed mergers and acquisitions, raised capital for
troubled businesses, and represented debtors and creditor constituencies in bankruptcy
proceedings. My restructuring experiences include the representation of distressed companies,
debtors, official committees of creditors, and other significant stakeholders, in a number of
complex financial restructurings, including the following: Strike LLC, Katerra, Inc., New Cotai
Holdings, LLC, NPC International, Inc., Alpha Entertainment LLC, OneWeb, Ltd, McDermott
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International, Inc., Country Fresh Inc., Tintri Inc., Caesars Entertainment, and CEVA Logistics,
amongst others.
7.

I am a graduate of the University of Florida and have an MBA in finance and

accounting from New York University’s Stern School of Business. A copy of my CV is attached
as Appendix 1.
Houlihan Retention
8.

Houlihan has been advising the Debtors since May 26, 2022. Houlihan was

engaged as the Debtors’ financial advisor to provide financial advisory and investment banking
services in connection with a financial restructuring, sale of the business as a going concern, or
reorganization transaction. On June 8, 2022, NewAge, Inc. publicly disclosed in an SEC filing its
retention of Houlihan “to assist with [its] strategic review process.”
9.

Through its prepetition services to the Debtors, Houlihan has developed valuable

institutional knowledge regarding the Debtors’ operations and capital structure. In providing these
prepetition services, Houlihan’s professionals have worked closely with the Debtors’ management
and other professionals and have become well acquainted with the Debtors’ businesses and
operations, debt structure, creditors, and related matters, including (1) working cooperatively with
the Debtors’ other professionals to explore various strategic and financial restructuring
alternatives; (2) reviewing the Debtors’ business plan and operating assumptions; (3) reviewing
the Debtors’ debt and capital structure; (4) discussing with outside financing sources options for
potential debtor-in-possession financing; and (5) marketing the Debtors’ assets for sale in
contemplation of a postpetition or an out-of-court sale process. Accordingly, Houlihan has
developed significant relevant experience and expertise regarding the Debtors’ businesses that will
assist Houlihan in providing effective and efficient services in the Debtors’ chapter 11 cases (the
“Chapter 11 Cases”).
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The Debtors’ Capital Structure
10.

The Debtors’ prepetition capital structure is set forth in detail in the Declaration of

Lawrence Perkins as Chief Restructuring Officer of NewAge, Inc. in Support of the Debtors’
Chapter 11 Petitions and Requests for First Day Relief (the “First Day Declaration”). On March
9, 2022, NewAge, Inc. (“NA Inc.”) entered into a Loan and Security Agreement with East West
Bank (“EWB”) which provides for a $12.0 million revolving loan facility (the “Prepetition
Credit Facility”). The Prepetition Credit Facility is secured by substantially all assets of NA Inc.
and requires compliance with certain financial and restrictive covenants. NA Inc. has borrowed
the entire $12.0 million of funding under the Prepetition Credit Facility. NA Inc.’s equity is
publicly traded. Morinda Holdings, Inc. and Ariix LLC are wholly owned by NA Inc., and
Morinda, Inc. is wholly owned by Holdings.
The Debtors’ Prepetition Sale Process and DIP Marketing Efforts
11.

Prior to the Petition Date, NA Inc. engaged SCP, with Lawrence Perkins serving

as CRO, to advise the Debtors with respect operational and financial challenges. Subsequently,
as the Debtors’ cash position was fully analyzed and understood, the Debtors, SCP, and Houlihan
began exploring financial and strategic alternatives to maximize value, including consideration
of a sale of assets.
12.

Houlihan contacted or was contacted by eighteen (18) parties in its prepetition

buyer outreach initiative.

Fifteen parties (15) signed non-disclosure agreements and were

provided with diligence information and access to a data room to facilitate more detailed
diligence.
13.

Some of the parties Houlihan contacted expressed interest in assuming the stalking

horse position and/or providing either prepetition bridge or postpetition funding to the Debtors.
However, further negotiations and involvements with these parties did not develop due to issues
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including inability to agree on non-disclosure agreement terms, priming lien concerns, liquiditydriven timing constraints, and inability to put forth an actionable proposal. Nevertheless, a
number of these parties have expressed interest in participating in a potential sale process of the
Chapter 11 Cases.
14.

Also, soon after being retained, Houlihan strived to help NA Inc. secure

postpetition financing. Specifically, Houlihan reached out to eleven (11) additional parties (in
addition to the eighteen parties discussed above) to evaluate their willingness to provide financing
during the Chapter 11 Cases—including parties traditionally providing financing in bankruptcies.
Of these eleven (11) additional potential sources of postpetition financing, five (5) parties were
sent non-disclosure agreements, and the Debtors executed a non-disclosure agreement with one
(1) party. Interest has been limited and discussions have generally not progressed due to the
general nature of the Debtors’ business operations and collateral base (particularly the Debtors’
limited hard assets in the United States), and the lack of a stalking horse bidder in place.
15.

Additionally, the Debtors and their advisors attempted to secure debtor-in-

possession financing from EWB, but were unsuccessful in doing so.
16.

The availability of postpetition financing to fund the Debtors’ anticipated cash

shortfalls during the chapter 11 process is critical to the Debtors’ ability to maximize value in the
Chapter 11 Cases.

Moreover, the proposed Sale represents the Debtors’ best available

opportunity to maximize the value of the Debtors’ estates.
17.

The Debtors, in consultation with their advisors, determined that the postpetition

lender (the “DIP Lender”) was the best source of postpetition financing available under the
circumstances.

With the assistance of other professionals retained by the Debtors, I have

personally reviewed (or been briefed on) the various iterations of proposed terms provided by the
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Debtors and the DIP Lender in connection with the negotiations. I believe that the terms of the
DIP Facility and the agreements related thereto were negotiated in good faith and at arm’s length
between the Debtors and the DIP Lender and resulted in agreements designed to permit the Debtors
to maximize the value of their assets. The DIP Facility will provide critically needed liquidity to
the Debtors in order to run a process that the Debtors and their advisors believe will maximize
value and is on terms and conditions that reflect the best available terms and conditions given the
circumstances of the Chapter 11 Cases.
18.

Given the size of the proposed facility, and the Debtors’ current assets, financial

condition, financing arrangements, and prepetition capital structure, it is my belief that the Debtors
are unable to obtain financing from sources other than the DIP Lender on terms more favorable
than those provided under the DIP Facility and the DIP Loan Documents. I have been informed
that the Debtors have been unable to obtain unsecured credit allowable as an administrative
expense under section 503(b)(1) of the Bankruptcy Code. I have been informed that the Debtors
also have been unable to obtain sufficient credit (1) having priority over administrative expenses
of the kind specified in sections 503(b), 507(a) and 507(b) of the Bankruptcy Code, (2) secured by
a lien on property of the Debtors and their estates that is not otherwise subject to a lien, or
(3) secured solely by a junior lien on property of the Debtors and their estates that is subject to a
lien. Accordingly, postpetition financing is not otherwise available without granting the DIP
Lender: (1) perfected priming security interests in and liens on all of the Debtors’ existing and
after-acquired assets with the priorities set forth in the Interim DIP Order; (2) superpriority
administrative claims; and (3) all other protections set forth in the Interim DIP Order. Moreover,
the DIP Lender, in its capacity as assignee of the Prepetition Credit Facility, has consented to the
DIP Loan Documents, including the aforementioned grants to the DIP Lender.
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I understand that the Debtors have agreed, subject to Court approval, to pay all of

the DIP Lender’s reasonable fees and expenses, including attorneys’ fees and costs, incurred in
connection with the DIP Loan Documents. Based on information made available to me, these fees
were subject to negotiation between the Debtors and the DIP Lender, are an integral component of
the overall terms of the DIP Facility and were required by the DIP Lender as consideration for the
extension of postpetition financing. Under the circumstances, and in light of the marketing process
described herein, I do not believe that better terms, including fees and expenses, than those
reflected in the DIP Loan Documents would be available to the Debtors. In light of the marketing
and negotiation process described herein, I believe that the proposed terms of the DIP Facility
reflect the best available terms to the Debtors under the circumstances.
The Proposed DIP Financing and the Debtors’ Need for
Immediate Access to Financing and the Use of Cash Collateral
20.

The proposed DIP Facility, more fully described in the DIP Motion, will provide

the Debtors with up to $16 million of funding to support their operations and liquidity needs in the
Chapter 11 Cases. I believe the DIP Facility represents the best source of financing available to
the Debtors under the circumstances, resulting in terms that I believe are necessary and appropriate
to meet the Debtors’ financing needs during the Chapter 11 Cases—and are highly likely to provide
the Debtors with sufficient liquidity to fund the Chapter 11 Cases, based on the projected receipts
and expenses in the Debtors’ budget.
21.

Based on information made available to Houlihan, courts consider various factors

in determining whether a debtor may obtain postpetition financing under section 364(c) of the
Bankruptcy Code, including whether (i) the debtor is unable to obtain secured credit under section
364(b), (ii) the credit transaction is necessary to preserve the assets of the estate, (iii) the terms of
the transaction are fair, reasonable and adequate given the circumstances of the debtor-borrower
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and the proposed lender, (iv) entry into the financing constitutes an exercise of the debtor’s sound
and reasonable business judgment, and (v) the financing was negotiated in good faith and at arm’s
length between the debtor and the lender.
22.

I understand that the Debtors are unable to obtain adequate unsecured credit

allowable as an unsecured claim or superpriority administrative expense because nearly all of the
Debtors’ assets remain subject to prepetition liens. The DIP Facility described in the DIP Motion
reflect the most favorable terms on which a lender was willing to offer financing. The proceeds
from the DIP Facility will allow the Debtors to continue their operations in the ordinary course,
maintain prudent cash balances, satisfy working capital requirements, fund restructuring costs,
effectuate the sale of the Debtors’ businesses as a going concern, and otherwise meet its liquidity
needs during the Chapter 11 Cases. Finally, the terms of the DIP Loan Documents are fair and
reasonable and reflect the Debtors’ exercise of prudent business judgment consistent with its
fiduciary duties.
23.

The First Day Declaration and DIP Motion reflect that the Debtors have an urgent

and necessary need to use Cash Collateral on an interim basis and to obtain the DIP Loans pursuant
to the DIP Facility on an interim basis to avoid immediate and irreparable harm to the Debtors,
their estates, their creditors, and other parties in interest, and to enable the Debtors to administer
and preserve the value of their estates. Based on information provided to Houlihan, including in
the First Day Declaration, the ability of the Debtors to maintain business relationships with their
vendors, pay their employees, and otherwise finance their operations at this critical stage of the
restructuring requires the availability of working capital from the DIP Facility and the use of Cash
Collateral. Without the DIP Facility and authority to use Cash Collateral, I do not believe the
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Debtors would have sufficient available sources of working capital and financing to operate their
businesses or maintain their properties in the ordinary course of business.
24.

Based on information made available to Houlihan, including the First Day

Declaration, absent interim approval of the DIP Facility, the Debtors would have no choice but to
cease operations and liquidate their assets for significantly less than what could be garnered
through a competitive sale process as proposed in the Chapter 11 Cases. Such a liquidation would,
in my view, result in a deterioration of value for creditor constituencies.
25.

Accordingly, without immediate access to the DIP Facility and Cash Collateral

(which the DIP Lender, as assignee of the Prepetition Credit Facility) has consented to), the
Debtors could suffer substantial and irreparable harm. The Debtors’ need for access to additional
liquidity in the interim period until the Final Hearing is, therefore, urgent.
26.

In addition, as reflected in the First Day Declaration, because the Debtors lack

sufficient unencumbered funds to meet certain imminent expenses necessary for a smooth
transition to chapter 11, it is essential that they obtain interim approval of the use of the proceeds
of the DIP Facility and Cash Collateral.
27.

The current outcome (i.e., the Debtors’ engagement with the DIP Lender, as

assignee of the Prepetition Credit Facility) has the virtue, inter alia, of allowing the Debtors to
avoid a costly and distracting fight over potential priming and adequate protection; instead,
allowing the Debtors and their advisors to focus on restructuring the Debtors’ businesses and
effecting a sale of the Debtors’ businesses as a going concern.
28.

For these reasons, I believe the approval of the DIP Facility and the use of Cash

Collateral is necessary and appropriate under the circumstances to allow the Debtors to gain access
to necessary financing and maximize value for all constituents.
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct to the best of my knowledge and belief.
Dated: August 30, 2022
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/s/ Jay Weinberger
Jay Weinberger
Managing Director
Houlihan Lokey Capital, Inc.
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Curriculum Vitae: (Mr) Jay S. Weinberger
Mr. Weinberger is a Managing Director in Houlihan Lokey’s Financial Restructuring Group. During his 15-year
plus career at Houlihan Lokey, he has advised numerous companies and creditor groups in both in-court
and out-of-court restructurings. In addition, he has provided clients with a variety of other investment
banking services, including M&A, financing, and valuation.
Before joining Houlihan Lokey, Mr. Weinberger earned an MBA in Finance and Accounting from New York
University’s Stern School of Business and was a Financial Analyst and Trader in the special situations group at
Kellogg Capital Group. In total, Mr. Weinberger has over 17 years of experience as a financial professional in
restructuring and special situations.

Educational Background
2005 – 2007

New York University
Master of Business Administration

1996 – 2000

University of Florida
Bachelor of Science

Executive Roles
2007 – Present

Houlihan Lokey
Managing Director, Financial Restructuring Group
As a Managing Director and in other senior bank positions at Houlihan Lokey, Mr.
Weinberger has lead, co-lead, and overseen numerous debtor- and creditor-side
financial restructuring assignments including:
• Strike LLC
• Katerra, Inc.
• NPC International
• OneWeb, Ltd.
• New Cotai, LLC
• Alpha Entertainment LLC (“XFL”)
• McDermott International Inc.
• Fastmed Urgent Care, P.C.
• Country Fresh, LLC
• Tintri, Inc.
• Caesars Entertainment Corporation
• CEVA Holdings LLC
• Centaur, Inc.
• General Motors Corporation
• Florida Gaming Corp.

2002 – 2005

Kellog Capital Group
Financial Analyst and Trader, Special Situations Group

2000 – 2001

Fleet Trading
Junior Trader

